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UNITED STATES OF AMERICA. 

CIRCUIT COURT. 

District of Massachusetts. 



No. 1620. Equity. October Term, 1902. 



HERBERT F. BRIGHAM 

V. 

PETER BENT BRIGHAM HOSPITAL et al. 



BRIEF FOR COMPLAINANT. 

statement of facts. 

The questions here presented arise upon demurrers to the bill, 
alleging that the complainant has not set forth a case entitling 
him to equitable relief. 

The questions here arise under the residuary clause (14th) 
of the will of Peter B. Brigham, who died on May 24, 1877, 
leaving property amounting to one million, three hundred and 
nine thousand dollars ($1,309,000). During nearly twenty-five 
years succeeding his death, the residue of this estate was handled 
by his executors, acting in fact, though not in name, as trustees, 
pursuant to the provisions of the 14th clause, various payments 
being made to or for individuals, and the balance of income in- 
vested, so that after all payments had been made to or for the 
benefit of individuals, the balance of the principal, together with 
accumulations, amounted on May 24, 1902, or shortly before 
date, to approximately four million, three hundred and thirty- 
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eight thousand dollars ($4,338,000), which was then turned over 
and conveyed, chiefly in the form of real estate and mortgages, by 
the defendant trustees to the defendant hospital. 

The main question raised relates to the alleged invalidity of 
that part of the 14th clause which provides for the transfer and 
conveyance of whatever should then remain of the residue, after 
setting aside certain sums for individuals, to a hospital to be 
formed and organized by his executors at the expiration of twenty- 
five years from his decease, such transfer and conveyance to be 
made by his executors to such hospital " upon the legal formation 
and organization of said corporation." 

The residuary (14th) clause provided as follows (p. 12 of 
Record) : 

'* All the rest and residue of my property and estate, of 
every kind and description, real, personal and mixed, of 
which I shall die seized or possessed, or to which I shall be 
entitled at the time of my decease, I direct my said execu- 
tors to take, hold, manage and invest, for the term of 
twenty-five years from the time of my decease, 
and from the net income thereof to appropriate and pay 
as follows, that is to say " . . . 

(Here follow in seven sections provisions for the payment by his 
executors of annuities to certain individuals for life, and at their 
decease, of certain sums in gross to other individuals, these provi- 
sions being in substantially the form typified by the second section, 
which provides as follows : ) 

" They shall pay to ray niece Sarah Jane Brigham 
Kendall the sum of two thousand dollars annually during 
her life, in equal quarter annual payments ; and at her de- 
cease, they shall distribute the sum of thirty-two thousand 
dollars to and among her children or child, if any, who shall 
survive her. If she leave no child living at her decease, 
this legacy to her children shall lapse." 

The annual payments to individuals thus provided for in these 
seven sections aggregate annually the sum of $9,100, which, if 
assumed to continue for twenty-five years, as was possible in each 
case, would require payments of income aggregating $227 ,500. The 
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payments in gross required to be made at the decease of the life 
tenants aggregate $138,000. The total payments thus to be made 
to individuals, under these sections, might, by possibility, have ag- 
gregated $365,500. On the other hand, it was equally possible 
that all the life tenants might have died within the first year after 
the testator's death, and, in that event, only the payments in gross 
might have been necessary ; and in order to meet them, it might 
have been necessary to encroach upon the principal. 

After these provisions in favor of individuals, the seventh 
section of the 14th clause then continued (p. 14 of Record) : 

" My said executors shall add the balance of said net 
income, that shall remain after making the payments afore- 
said, to the principal of my said estate, so that the same 
may be accumulating for the term of twenty-five years 
aforesaid ; and at the expiration of said term of twenty-five 
years from my decease, my said executors shall set aside a 
sum or sums of money, and may deposit the same in some 
safe trust company — preference being given, other things 
being equal, to the Massachusetts Hospital Life Insurance 
Company, of said Boston — which shall be suflScient to pro- 
vide for the payment of such of the foregoing legacies and 
bequests, if any, as shall then be unfulfilled ; or may i)ro- 
vide for the payment of such unpaid legacies and bequests 
by the purchase of annuities for the unpaid legatees or 
otherwise, as my said executors shall deem expedient ; and 
after the payment, or provision for the payment, as afore- 
said of all the foregoing bequests and legacies, the unex- 
pended balances, if any, shall be paid to and for the use 
of the hospital hereinafter provided for." 

• 

The eighth section then follows (p. 14 of Record) : 

"At the expiration of said term of twenty-five years 
from the time of my decease, my said executors shall dis- 
pose of said rest and residue of my property and estate, and 
of all the interest and accumulations, which shall have ac- 
crued thereon, for the purpose of founding a hospital in said 
Boston, to be called the Brigham Hospital for the care of 
sick persons, in indigent circumstances, residing in the said 
county of Suffolk, in the following manner, — that is to 
say: 
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" They shall procure the formation of a corporation, to 
be called the ' Brigham Hospital,' with suitable provisions 
as to oflScers, their powers and duties for control, direc- 
tion, conduct and administration of the corporation and the 
care and management of the funds in its charge ; and upon 
the legal formation and organization of said corporation, my 
said executors shall transfer to it all the property and es- 
tate provided for it as aforesaid, to be by it used and em- 
ployed for the purposes above declared : — and I give, de- 
vise and bequeath said rest and residue of my property 
and estate accordingly." 

The 15th clause empowered his executors to sell his property, 
real or personal, at public or private sale. The last clause of the 
will appointed Robert Codman and Joseph Healy to be executors. 
The will did not in terms provide for the appointment of trustees. 
The 1st to 13th clauses of the will contained bequests to various 
individuals. 

The complainant, as one of the heirs at law and next of kin 
of the testator, alleges (p. 7) that the above trust as to the residue 
in favor of the proposed hospital, to be organized after the expiration 
of twenty-five years, is invalid and void, as conflicting with the 
Rule against Perpetuities, and accordingly that a resulting trust 
arises with respect to this property, as property not lawfully dis- 
posed of by the testator, in favor of the heirs at law and next of kin 
of the testator, including the complainant, who, as such, is entitled, 
in equity, to one-fifth part of such property. As an independent 
ground, the bill also alleges (pp. 8, 9) that, if this residuary devise 
and bequest is not void in loto, it is void in part, at least, because 
the amount of property which the proposed corporation would 
thus receive was in excess of the amount which any such corpora- 
tion could legally acquire or hold under the laws of Massachusetts, 
whether in force at the decease of the testator, or at the expira- 
tion of twenty-five years from that time; and that the trustees 
held such excess upon a resulting trust in favor of the heirs at 
law and next of kin of the testator. 

The bill alleges that on or about May 24, 1902, the respond- 
ents, Codman and Johnson, as trustees under the will, transferred 
and conveyed to the respondent hospital the balance of the resid- 
uary estate, "excepting certain amounts reserved by the said 



trustees for the purpose of providing for the annuitants and other 
individuals named in said will," including all the real estate and 
substantially all the personal property mentioned in Schedule " C ;" 
that this was done " without lawful authority therefor and in 
breach of the trusts owed by them to the complainant as herein 
set forth, and without consideration," and with full knowledge, on 
the part of the hospital, of the equitable rights of the complainant, 
and that the respondent hospital became bound to hold the property 
so transferred and conveyed upon the same trusts upon which the 
property was held by the trustees, namely, " in trust to transfer 
and convey to the complainant one-fifth part thereof" (pp. 4, 5). 

The main questions here raised are : 

First, whether the executory limitation in fiivor of the pro- 
posed hospital corporation, to be formed at the expiration of 
twenty-five years from the death of the testator, is within the Rule 
as to Remoteness, otherwise known as the Rule against Perpetu- 
ities, and so void ; or, on the other hand, whether this executory 
limitation in favor of a charity constitutes an exception to the 
Rule. 

Second, whether a devise or bequest to a charitable corpora- 
tion, in excess of its chartered limits, with respect to the holding 
of property, is void or voidable as to such excess ; and if so, 
whether the partial invalidity of the devise or bequest is remedied 
by the special Act of the Legislature passed twenty-five years after 
the decease of the testator, removing the previously existing 
chartered limit with respect to the holding of property. 

A further question then arises, whether such an act is uncon- 
stitutional, under the State and Federal Constitutions, as taking 
away or impairing the vested rights of property of the heirs a 
law in and to their portion of this estate. 

POINTS AND AUTHORITIES. 

I. 

RULE AGAINST PERPETUITIES. 

Definition^ iScape^ History and General Principles. 

As has frequently been pointed out, many misconceptions 
regarding the proper scope of what is commonly termed the Rule 
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against Perpetiiities would have been avoided, if a different name 
for the Rule had been adopted. It is universally agreed that the 
Rule does not concern itself at all with present or vested estates, 
or with the duration of estates, their determination or their alien- 
ability, but solely with the question of the time within which 
future estates can be allowed by law to vest or be created. These 
obvious distinctions have frequently been overlooked, even by 
some of the greatest judges. Disregard of the distinctions has 
led to many inaccurate statements as to the scope and reason for 
the Rule itself. 

See Gray Perpetuities, §§ 1 to 4. 

"It would have been better, had it been called the Rule 
against Remoteness." {Chray Perpetuities^ § 2.) 

Whatever doubts may exist regarding the origin and history 
of, and the reasons for the Rule against Perpetuities, the general 
principles relating to this Rule are thoroughly well established. 

According to the Rule against Perpetuities, " an estate, legal 
or equitable, granted or devised by one person to another, which, 
by the terms of the instrument creating it, is not to vest until the 
happening of a contingency which may by possibility not occur 
within the period of a life or lives in being (treating a child in its 
mother's womb as in being) and twenty-one years afterwards, is 
void for remoteness," 

Mr. Justice Gray, in Hopkins v. Grimshaw, 165 U.S. 

342, 355. 
Odell V. Odell, 10 Allen, 1. 
Brooks V. Belfast, 90 Me. 318, 323. 
iieBowen (1893), 2 Ch. 491, 
Jackson v. Phillips, 14 Allen, 539, 572. 

Another statement of the Rule by a learned writer is as 
follows : 

" The true form of the Rule against Perpetuities is believed to 
be this : no interest subject to a condition precedent is good, un- 
less the condition must be fulfilled, if at all, within twenty-one 
years after some life in being at the creation of the interest." 

Gray Perpetuities, § 201. 



The word " perpetuity " has been used in diffei^ent senses, as 
has frequently been pointed out. "A secondary meaning," though 
not the natural and original meaning of the term, " is, * an interest 
which will not vest until a remote period.' " 

Shipman, J., in Duggan v. Slocum, 92 Fed. Rep. 806, 

807. 
Gray Perpetuities, § 140. 

What is said to be the " natural and original" meaning of the 
term is, "an inalienable, indestructible interest." 

Gray Perpetuities, § 140. 
Ould V. Washington Hospital, 95 U.S. 303. 
Duggan V. Slocum, 92 Fed. Rep. 806, 807. 

The former is, however, "the meaning which is attached to 
the terra when the Rule against Perpetuities is spoken of." 

Gray Perpetuities, § 140. 

A third meaning of the term may be added which is more 
" natural and original" than the two definitions above referred to, 
though it is the popular definition of the term, and has no legal 
significance in this case. A " perpetuity," in the ordinary ac- 
ceptation of the term, is something perpetual, which lasts forever. 
An estate is, accordingly, a "perpetuity," if it is to last forever, 
whether it can be alienated or destroyed or not ; thus, an estate in 
fee simple to A and his heirs is a perpetual estate, because it 
may last forever. In no different sense, a gift or a devise to a 
charity is a perpetuity, because it may last forever ; no longer 
and no shorter time, in legal contemplation, however it may be in 
fact, than an ordinary estate to A and his heirs. So that when a 
charity is spoken of as a " perpetuity," because it lasts forever, it 
does not for that reason constitute an exception to the Rule against 
Perpetuities any more than an estate in fee simple, for in either 
case the estate may last forever. Neither of these instances come 
within the purview of the Rule, and neither case forms an excep- 
tion to the Rule. The Rule has no application to vested estates. 
This meaning of the term may, therefore, be disregarded in any 
discussion of the Rule, though these considerations have their im- 
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portance with regard to the incongruous statements frequently 
found to the effect that a charity is something exceptional in its 
nature, because it is allowed by law to continue forever. 

The narrow technical sense of the term first above referred 
to is the only proper use of the term, when used with reference 
to the Rule against Perpetuities. As has recently been said, "the 
Rule against Perpetuities concerns itself only with the vesting or 
the commencement of estates, and not at all with their termina- 
tion. It makes no difference when such an estate terminates." 

Brooks V. Belfast, 90 Me. 318, 323 (1897). 

Similar statements may be found and the distinction drawn 
between a perpetuity, as properly understood under the Rule, 
and " an inalienable, indestructible interest " in the following 
authorities : 

Duggan V. Slocum, 92 Fed. Rep. 806, 807. 

Handley v. Palmer, 103 Fed. Rep. 39, 46. 

Merritt v. Bucknam, 77 Me. 253. 

Pulitzer v, Livingston, 89 Me. 359. 

Wentworth v. Fernald, 92 Me. 282. 

Re John's Estate, (Ore.) 47 Pac. 341, 347. 

Yard's Appeal, 64. Pa. St. 95. 

Sanders on Uses, 4th ed. 196. 

Perin v. Carey, 24 How. 465, 494. 

18 Am. & Eng. Enc. (1st ed.) 362. 

The rule applies equally well to real and to personal property, 
and to wills as well as deeds. It applies to every species of 
contingent or unvested future estates, whether by way of re- 
mainder, conditional limitation or executory devise. 

Abbiss V. Burney, 17 Ch. D. 211. 
In re Frost, 43 Ch. D. 246. 
GrayPerp., §§ 284-298. 

It applies to equitable estates and interests, equally with legal 
estates and interests. 

Hopkins i\ Grimshaw, 165 U.S. 342, 355. 
Odell V. Odell, 10 Allen, 1, 4. 



9 

Thorndike v. Lofing, 15 Gray, 391. 

Sears v. Russell, 8 Gray, 86, 100. 

Duke of Norfolk v. Howard, 1 Veru. 163, 

Ould V. Washington Hospital, 95 U.S. 303, 312. 

Gray Perpetuities, §§ 323, 328, 202. 

Aside from questions arising under charitable trusts, it is 
clear that trusts for accumulation will not be allowed to extend 
beyond the period allowed for the vesting of future estates. 

Thorndike v. Loring, 15 Gray, 391, and cases cited. 

Brattle Square Church v. Grant, 3 Gray, 142. 

St. Paul's Church v. Attorney General, 164 Mass. 

188, 203. 
Dexter v. Harvard College, 176 Mass. 192. 
Thellusson v. Woodford, 4 Ves. Jr. 227, 338. 
S. C. 11 Ves. 112. 

Odell V. Odell, 10 Allen, 1, 4, 8, 14. 
Hooper v. Hooper, 9 Cush. 122. 

If the contingent equitable estate or interest is void for 
remoteness, a trust for accumulation up U) the time i)rovided for 
the vesting of such estate or interest, falls with it. 

Fosdick V. Fosdick, 6 Allen, 41, 49. 
Pickford v. Brown, 2 K. & J. 426, 

Trusts for the sale and conversion of property are invalid, 
if directed to be exercised l>eyond the limits allowed by the 
Rule. 

Goodier v. Edmunds, (1893) 3 Ch. 455. 

In re Daveron, (1893) 3 Ch. 421. 

Goodier v. Johnson, 18 Ch. D. 441. 

In Gooding v. Read, 4 De G. M. & (;. 510. 

In re Wise^ (1896; 1 Ch. 281. 

The Rule concerns itself with fX)Hsibjlitjeft, and not with 
prol>abilities. The future estate created must ex neceHHitate vest 
within the time allowed by the Rule. If, by pOi-.sibility, it may 
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not vest within that time, it infringes the Rule. Nor is the ap- 
plication of the Rule avoided, if a term in gross adopted by the 
testator is shorter, in fact, than the average or usual period 
covered by a life or lives in being and twenty-one years in 
addition. 

Merritt v. Bucknam, 77 Me. 253. 

Lovering v. Lovering, 129 Mass. 97. 

The question of remoteness must be determined solely by the 
terms of the will, as applied to the facts existing at the decease 
of the testator. Actual results after his decease, or what may in 
fact be done by his executors or trustees, pursuant to the will, 
have no bearing upon the question of remoteness. 

Thorndike v, Loring, 15 Gray, 391. 
Sears v. Russell, 8 Gray, 86. 

Lapse of time can never affect the rights of heirs at law 
claiming that trustees hold property in trust, by way of a result- 
ing trust in favor of the heirs at law. 

Shaw, C. J., in Thorndike v, Loring, 15 Gray, 391. 
St. Paul's Church v. Attorney General, 164 Mass. 

188. 

Questions as to remoteness depend, in the case of realty, 
upon the lex rei sitae^ and in the case of personalty, upon the 
lex domicilii. 

Jones V. Habersham, 107 U.S. 174, and cases cited. 
Duggan V. Slocum, 92 Fed. Rep. 806. 
Handley v. Palmer, 103 Fed. Rep. 39. 

The Rule applies, even though the remote executory devise 
be to an ascertained person already in existence, and though full 
and complete title to the property can thus be conveyed by 
joining in the conveyancte all parties interested in the present 
and the future estates. 

London & Southwestern Railway v. Gomm, 20 Ch. 
Div. 562. 
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There is no doubt that vested remainders or interests in either 
realty or personalty, whether arising at law or in equity, are 
not within the scope of the Rule. 

Gray Perpetuities, § 322. 

It is also clear that, if an equitable interest under a will is 
void for remoteness, the preceding estate, if any, takes effect 
according to its terms, and the remaining interest falls into the 
residue ; and if the equitable interest involved and held to be 
invalid is the residue itself, after the preceding estates, if any, 
have been satisfied according to their terms, the trustees hold the 
residue upon a resulting trust in favor of the heirs at law or next 
of kin of the testator, in the same manner as other equitable 
interests not disposed of by the testator, which accordingly are 
treated as if he had died intestate. 

St. Paul's Church v. Atty. Gen., 164 Mass. 188, 197, 

199. 
Nichols v. Allen, 130 Mass. 211, 212. 
Lyman v. Coolidge, 176 Mass. 7, 9. 
Gray Perpetuities, § 44. 
Tregonwell v. Sydenham, 3 Dow, 194, 205, 206, 210, 

215. 
Lassence v. Tierney, 1 Macn. & G. 551, 564, 565. 
Olliffe V. Wells, 130 Mass. 221, 223. 
1 Jarm. Wills (4th Eng. ed.), 576-580. 
Marsden Perpetuities, 161, 291. 

The effect of holding the gift or devise to the proposed hos- 
pital to be void, would be the same as if the clause in favor of the 
hospital had never been inserted, the other provisions in favor of 
individuals being enforced according to their temns and the bal- 
ance of the property being treated as an intestate estate. The 
general rule is that, if the preceding estate is a fee simple, it takes 
effect absolutely without any abridgment or interference arising 
from the void conditional limitation, and if the preceding estate is 
an estate for life, it takes effect according to its terms and without 
enlargement, leaving the property, after the expiration of the pre- 
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ceding estate, to be distributed to those who would have been 
entitled to it, if the void clause had never been inserted. 

Hall V. Hall, 123 Mass. 120. 

Thorndike v. Loring, 15 Gray, 391. 

Hooper v. Hooper, 9 Cush. 122, 127. 

Sears v, Putnam, 102 Mass. 5. 

Brattle Sq. Church v. Grant, 3 Gray, 142. 

Lovering v. Worthington, 106 Mass. 86. 

Lovering v. Lovering, 129 Mass. 97, 

First Universalist Society v. Boland, 155 Mass. 171, 

Is is also clear that the Rule applies to contingent equitable 
future estates where there are no preceding estates, or where they 
follow precedent life or other estates, as well as those which are 
preceded by equitable estates in fee simple. The length of the 
preceding estate has no material bearing upon the question whether 
the future contingent limitation is void for remoteness. It is 
everywhere conceded that the Rule " governs all contingent equit- 
able limitations of real estate, and all contingent limitations, 
equitable and legal, of personal property, whether in the form of 
remainders or not," 

Gray Perp., § 284, 

The only question as to which there is a variance of opinion 
is whether the Rule also covers legal contingent remainders, and 
that question is not material here, for there is no possibility of 
claiming that the charity here had an interest by way of a contin- 
gent remainder at law. See as to legal contingent remainders. 

Gray Perp., §§ 284-298. 

Accordingly, any interest i^ equity which, if it arose at law, 
would constitute a contingent remainder in real estate, comes 
within the application of the Rule. Obviously such interests fre- 
quently follow life estates. So also is it with other kinds of con- 
tingent interests, not by way of remainder, whether in real or 
personal property. Some of the ordinary instances of such inter- 
ests are where they follow a preceding life estate or interest or 
are preceded by no estate or interest whatsoever. 
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A. 

Reasons for Rule and Histoi'y of its Development. 

The Rule against Perpetuities has been so long settled as a 
rule of property that it is perhaps unnecessary at this date to 
enter into the reasons for the Rule or the somewhat obscure his- 
tory of its development. Perhaps no one reason would adequately 
account for the rule as it originated and as it developed. It 
would seem that the rule developed through a surprising series 
of incongruous reasons and illogical absurdities until it finally be- 
came a settled rule of property, more than a century ago. What- 
ever its origin and process of development, it became settled that 
it is against the policy of the law that any kind of a future contin- 
gent estate should be allowed to vest at some indefinite and remote 
time in the future. Clearly, this principle of public policy was 
never of more importance than at the present day, when it is 
justly apprehended that, in the absence of such a rule, family for- 
tunes, as well as charitable trusts, might accumulate to such an 
extQut as to endanger the public weal. The accumulation for a 
single century of a charitable trust of $5,000,000, not to mention 
existing family fortunes of $200,000,000, would obviously pro- 
duce results from which the public might justly apprehend dan- 
ger. Aside from the question of accumulation, it is also clearly 
to the interest of the public that land and other property should 
not indefinitely or forever be rendered inalienable. In the ab- 
sence of such a rule, property might be tied up for centuries 
until the birth of a person entitled to convey or until the happen- 
ing of a specified contingency authorizing a conveyance. Prop- 
erty could thus be made, to all intents and purposes, absolutely 
inalienable, and taken out of the commerce of the country. This 
was manifestly contrary to public policy, and, accordingly, by a 
sort of judicial legislation, the courts came to fix an arbitrary 
limit upon the creation or vesting: of future contingent estates, 
reaching the result that public policy would not allow such estates 
to vest at any point of time beyond lives in being and twenty-one 
years thereafter. The Rule, by thus requiring property to vest 
in some known or ascertained person or class within the limited 
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time, obviated the objections to one important species of future 
estates, although the Rule was never confined, in its application, 
to future estates granted to unascertained persons. That class of 
cases, however, furnished perhaps the most striking example of 
the need for such a rule of public policy, for future estates of that 
kind were absolutely inalienable, "though all mankind join in the 
conveyance," because there was no person in existence to alien 
the property. 

The mere length of duration of an estate, so long as it is 
vested in some ascertained person, has never been regarded as 
conflicting with public policy ; otherwise, estates in fee and 
present gifts to perpetual charities would be inimical to any 
rule of public policy thus formulated, for they are both designed 
to last perpetually, the only difference between them, with respect 
to their alienability, being that the former may be conveyed by 
the owner at will, and the latter only with the consent of a court 
of chancery. It is not true, as frequently stated, that a vested 
estate in favor of a charity is peculiar, in that it is a perpetuity, 
inalienable and indestructible, and thus forms a class by itself, 
constituting an exception to the Rule against Perpetuities ; for 
such a charitable trust is no more perpetual than an ordinary 
estate in fee simple, to A and his heirs, and an estate held by 
such a charity is not, strictly speaking, inalienable, for it may 
always be conveyed with the consent of a court of chancery. The 
proceeds of the sale must, however, be devoted to the purposes of 
the charity, whereas an individual owner in fee is not hampered 
with such a restriction upon the use of the proceeds of a sale of 
his property. 

It is obvious that the rule of public policy is infringed by a 
future contingent gift to an unascertained charitable corporation 
equally with one to an unascertained individual. The objection 
in each case is equally strong, that there is no party in existence 
who can convey the full and complete title to property, if the 
conveyance is desired. In each case, public policy clearly 
requires that, within some limited time, parties must be in exist- 
ence who shall be able, at least with the consent of a court of 
chancery, to convey the property freed of all trusts. Logically, 
the principle of public policy should hnve treated all gifts to 
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pailies unascertained within a given period as infringing the Rule, 
though it is sometimes said that, in this country, an exception in 
this respect has grown up in favor of charitable corporations not 
in existence at the date of the gift, and which might, by possi- 
bility, not come into existence within the period allowed by the 
Rule against Perpetuities, where the gift to such a corporation is 
not preceded by a gift to or in trust for an individual. This 
alleged exception, however, if it be regarded as established by the 
American authorities, is limited in its scope and has no decisive 
bearing upon the validity of the gift in question. 

If such an exception to the Rule has been established by the 
decisions, as is sometimes claimed (see VII. infra) ^ it is obvious 
that no line can fairly be drawn between a gift to such a corpora- 
tion to be formed at the end of twenty-five years, and a similar 
gift to one to be formed at the end of a thousand years. Both 
gifts conflict with the terms of the Rule against Perpetuities : if 
one is bad, both are bad ; if one constitutes an exception to the 
Rule, they both are exceptions. Without here considering how 
far the decisions have gone in this respect, it may be pointed out 
that gifts to unascertained charitable corporations conflict with 
public policy equally with gifts to unascertained persons. Logi- 
cally, the rules of public policy should consistently have been 
applied to each of these classes of gifts, without distinction. 
Nothing can be urged in this respect in favor of a charitable cor- 
poration to be formed at the end of twenty-five years or one 
hundred years, which could not, with equal force, be said in 
favor of a private corporation or a private person. 

Whatever the reason underlying the Rule, it has been con- 
clusively settled as a rule of property for more than a century. 
The residuary gift here to the proposed corporation clearly con- 
flicts with the Rule itself. This gift can be sustained only by 
establishing an exception, and, it is submitted, an absolutely new 
exception to the well-settled Rule. It is not incumbent on the 
complainant to satisfy the Court as to the reasons of public policy 
which led to the establishment of this Rule, a task which would 
require elaborate historical investigation, and then would end, to 
some extent, at least, in doubt and obscurity, as will clearly 
appear from the results obtained l)y a learned author in hid 
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chapter on the " Origin and History of the Rule against Perpetu- 
ities" i^Gray on Perp., §§ 123 to 200a). 

Yet it may here be pointed out that some of the statements 
by learned judges, as to the principles of public policy underlying 
the Rule, are inaccurate. Mr. Justice Gray, in Odell v. Odell 
(10 Allen, 1), in a dictum^ after an elaborate discussion of the 
cases decided up to that time, comes to the conclusion (p. 5) that 
"the reason of the rule is that to allow a contingent estate to vest 
at a more remote period would tend to create a perpetuity by 
making the estate inalienable ; for the title of the first taker would 
not be perfect, and until the happening of the contingency it 
could not be ascertained who was entitled, and so the estate 
could not be alienated, even, as has been said, if all mankind 
should join in the conveyance." He also says (p. 6) that " the 
rule of public policy, which forbids estates to be indefinitely 
inalienable in the hands of individuals, does not apply to chari- 
ties." While this is perfectly true with respect to present vested 
gifts to charity, it has been definitely decided that the test of 
alienability or non-alienability, whether of the future estate or of 
the preceding estate, has no bearing whatever upon the question 
whether a gift comes within the Rule, for an estate may un- 
doubtedly be too remote and so void within the Rule, even though 
it can be alienated by joining in the conveyance all the parties 
interested in the preceding and future estates. 

Winsor v. Mills, 157 Mass. 362, 365. 

London & Southwestern R'y Co. v, Gomm, 20 Ch. 

Div. 562, overruling 
Birmingham Canal Co. v. Cartwright, 11 Ch. Div. 

421, and 
Gilbertson v. Richards, 4 Hurl. & N. 277. 
Gray Perp., §§ 275, 329, 330. 

If that is not the test of the application of the Rule, it cannot 
be the reason for the Rule. The inalienability of an estate is a 
mere incident and result of the Rule, appearing only in certain 
classes of gifts coming within the Rule, and not the reason for or 
object of the Rule. 

Gray Perp., § 600. 
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It has often been said that the Rule was adopted in executory 
devises by analogy to tenancies in tail, the term of twenty-one 
years being adopted by analogy to the term of minority of the 
infant tenant in tail. This explanation of the origin of the Rule 
is probably not correct. It is not necessary, in view of the learned 
investigations of Professor Gray {Gray on Perp,, §§ 123 to 
200), to trace here the historical development of the Rule. It is 
sufficient to say that, before the enactment of the Statute of Uses 
(27 Hen. VIII., Chap. 10), enacted in 1535, and the Statute of 
Wills (32 Hen. VIII., Chap. 1), enacted in 1540, questions as to 
the remoteness of future estates do not appear to have come before 
the courts, but that, after the passage of these statutes, executory 
devises came into use. Future contingent limitations not arising 
by way of remainder then became common, but it was not until 
more than one hundred years after these statutes that the Rule 
against Perpetuities, as applicable to executory devises of freehold 
estates, became established by the case of iJuke of Norfolk v. 
Howard (3 Ch. Cas. 1), decided in the year 1681, and it was 
not until the decision of the House of Lords in 1832, in the case 
of Gadell v. Palmer (1 CI. & F. 372), that a term in gross of 
twenty-one years was in all cases allowed by the Rule, without 
reference to the minority of individuals named in the will. 

II. 

A TWENTY-FIVE YEAR TERM IN GROSS, WITHOUT REFERENCE TO 

LIVES IN BEING, INFRINGES THE RULE. 

In the case at bar, the equitable estate in the residue in favor 
of the charity is directed by the will, after a term of twenty-five 
years in gross, to vest in the proposed charitable corporation, 
and within the term of twenty-five years various trusts are 
declared as to a part or the whole of the residue in favor of diflTer- 
ent individuals. The executors are directed to hold the entire 
residue of the estate for the term of twenty-five years from the 
decease of the testator, and from the income to pay various sums 
annually to certain persons named during their lives, and at their 
decease to pay certain sums in gross to their children who may 
survive them. After making these {)ayments from the income. 
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the executors are required to add the l^alance, if any, to the prin- 
cipal, and accumulate principal and income for the term of twenty- 
five years, and at the end of that time out of the income, if 
sufficient, if not, out of the principal, to set aside sums sufficient 
to satisfy the unsatisfied annuities and legacies to the named in- 
dividuals for whom the executors had held the residue, or such 
part of the residue as might be required, in trust during the 
twenty-five years. After setting aside these sums and at the 
expiration of the term of twenty-five years, the executors were 
required to procure the formation of a corporation of a certain 
name, and " upon the legal formation and organization " of the cor- 
poration, the executors were required to hold the property in trust 
to transfer and convey the same to the corporation so formed. 
Obviousl}^ under the terms of the will, the corporation was not to 
be formed until after the expiration of twenty-five years from the 
decease of the testator, and the beneficial interest in the propeily 
did not and could not vest in the corporation until it was formed. 
Although the equitable interest did not and could not vest in the 
corporation, under the terms of the will, until, at least, a term in 
gross of twenty-five years had expired after the decease of the 
testator, there was no limit of time, beyond the expiration of the 
term of twenty-five years, within which the executors were obliged 
to form the corporation and transfer the property to it. They 
could not, consistently with the terms of the will, form a corpora- 
tion until the twenty- five years had expired ; they might have 
formed it immediately after the expiration of twenty-five years or 
one hundred years after the expiration of that period. Without 
any fault upon their part, the State might have refused to grant a 
charter to such a corporation for many years after the expiration 
of the twenty-five-year term. In any event, without being sub- 
ject to a charge of breach of trust, the executors would have been 
allowed, under the terms of the will, a reasonable time beyond 
the twenty-five year term for procuring a charter for the cor- 
poration. 

Without here considering what further time, if any, beyond 
the expiration of the twenty-five year term, was ]>y the will allowed 
to the executors for procuring a charter, it suffices here to observe 
that, in any event, the twenty-five year term in gross, for accumu- 
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lation and the other purposes named, must,*under the will, neces- 
sarily expire before the corporation could be formed and before 
the equitable interest in the residue could vest in the proposed 
corporation. If the will had provided that the equitable interest 
of the proposed corporation in the residue was a vested remain- 
der, the enjoyment of which was merely postponed until the 
expiration of the lives specified, clearly the future equitable estate 
of the corporation, if so limited, would have been subject to no 
objection as to remoteness ; but the will did not so provide. 
Obviously, it was possible that not only all the annuitants named, 
but also all persons named or refeiTed to in the fourteenth clause 
might die within three years, or even within one year, from the 
decease of the testator, thus leaving a term of more than twenty- 
one years (with nine months added) from and after the expira- 
tion of all lives in being mentioned in the will, before the estate 
could vest, in the proposed corporation. While, perhaps, this 
result might be considered improbable, it clearly was possible. 
The Rule against Perpetuities concerns itself with possibilities, 
not probabilities. 

Under the decisions in Massachusetts, as well as elsewhere, 
it is clearly established that a twenty-five year term in gross, for 
accumulation or for other purposes, prior to the vesting of an 
estate, whether at law or in equity, infringes the Rule against 
Perpetuities, and an estate limited to vest after such a term is 
void as too remote. 

Hooper v. Hooper, 9 Cush. 122. 
Thomdike v. Loring, 15 Gray, 391. 
Fosdick V. Fosdick, 6 Allen, 41. 
Sears v. Putnam, 102 Mass. 5. 
Hall V. Hall, 123 Mass. 120. 
Hale V. Hale, L.R., 3 Ch. Div. 643. 
Bowyer v. West, 19 Weekly Rep. 598. 
Crooke v. De Vandes, 9 Ves. 197. 
Palmer v, Holford, 4 Russ. 403. 
Speakman v, Speakman, 8 Hare, 180. 
DeWolf V. Lawson, 61 Wis. 469. 

For other cases in Massachusetts, where future estates other 
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than those coming after a term in gross have been held void for 
remoteness, see 

Blake v. Dexter, 12 Gush. 559. 
Sears v. Russell, 8 Gray, 86. 
Smith V. Harrington, 4 Allen, 566. 
Jackson v, Phillips, 14 Allen, 539. 
Lovering v» Lovering, 129 Mass. 97. 



III. 

THERE IS NO GENERAL EXCEPTION TO THE RULE AGAINST PER- 
PETUITIES IN FAVOR OF CHARITIES, BUT CERTAIN LIMITED 
EXCEPTIONS HAVE BEEN ESTABLISHED. 

It may here be conceded that the trust in favor of the pro- 
posed hospital corporation was a charitable trust. It is, however, 
not infrequently said, in a loose and general way, that charities 
conBtitute an exception to the Rule against Perpetuities. Such 
statements obviously refer chiefly, if not exclusively, to present 
or vested charitable gifts, which, although perpetual, do not come 
within the purview of the Rule at all. It will hardly be urged 
that all future estates granted to charities form exceptions to the 
Rule. No one will claim, for example, in case of a gift or devise 
to trustees in trust for A and his heirs, and, upon failure of his 
heirs, in trust to transfer or convey the propeity to a charity, 
that such a gift or devise over to a charity could be regarded as 
valid, or that in such a case the charity is an exception to the 
Rule against Perpetuities. It is everywhere conceded that a gift 
or devise over to a charity, in such a case, would be treated in 
exactly the same manner as a gift over to B and his heirs. Chari- 
ties, accordingly, like individuals, come within the general Rule, 
and no reason can be suggested why future estates, in general, in 
favor of charities should be treated diff*erently from like estates 
in favor of individuals. Yet learned judges and able text-book 
writers are not infrequently met with who state that the Rule 
against Perpetuities has no application to charities, that charities 
are perpetuities, but exempt from the Rule. Upon examina- 
tion, however, it will usually be found that such remarks refer to 
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the obvious principle of the law, that present or vested estates 
created in favor of charities, in perpetuity, are not subject to the 
Rule, for charitable trusts in their nature are designed to endure 
perpetually. Such statements, obviously, have no relation to the 
Rule against Perpetuities or to any exception to it, for the Rule 
has nothing whatever to do with, present or vested estates or with 
the length of duration or the time of termination of estates, but 
merely deals with the time allowed by law for the vesting of 
future contingent estates or interests. As was well said in 
Brooks V. Belfast (90 Me. 318, 324) :— "The statement is 
often found in the books that the law against perpetuities does 
not apply to public charities. But the statement is misleading. It 
is undoubtedly true that the principle of public policy, which de- 
clares that estates shall not be indefinitely inalienable in the hands 
of individuals, is held inapplicable to public charities. 
But it must be remembered that the Rule against Perpetuities, in 
its proper legal sense, has relation only to the time of the vesting 
of an estate, and in no way affects its continuance after it has 
once vested. The perpetual duration of a charitable trust, after 
it has become vested, is one of its distinctive characteristics. It 
is the possibility that the estate left in trust for a charitable purpose, 
may not vest or begin within the limits of a life or lives in being 
and twenty-one years, that offends against the Rule of ' perpetuity ' 
or * remoteness.' " 

It is clear, therefore, that the Rule against Perpetuities is a 
rule applicable to future contingent estates in favor of charities 
and individuals alike. Any one claiming that a charitable gift, 
remote in its nature, does not come within the Rule must first 
satisfy the Court that an exception to the Rule has been estab- 
lished, or should be created, in favor of the particular kind of 
charitable gift in question. The main question in the case at bar 
is, whether the future estate in favor of the proposed hospital cor- 
poration comes within any established exception to the Rule 
against Perpetuities, or if not, whether a new exception to the 
Rule should here be created. 

The question as to what exceptions to the rule have been 
established, in favor of public charities, may best be investigated 
by considering the possible aspects in which the doctrine as to 



remoteness may be presented,. in connection with charitable gifts 
or devises. " The question of remoteness may present itself in 
connection with charitable trusts in three shapes : a gift to a charity 
may be followed by a remote gift to an individual ; a gift to an 
individual may be followed by a remote gift to a charity ; and 
a gift to a charity may be followed by a remote gift to another 
charity, — and in each of these cases there may or may not be a 
change of trustees/' {Gray Pei'p,, § 592.) 

In addition to the cases here stated, the question may present 
itself in a fourth important shape, where there is no preceding 
estate at all prior to the future contingent gift in favor of a charity ; 
as, for example, a bequest or devise to a charitable corporation to 
be formed at the end of a thousand years, or in trust for such a 
corporation, the income of the fund or estate to be allowed to 
accumulate in the meanwhile. Taking first, however, the three 
cases stated by Professor Gray (§ 592), we have, as he says, "six 
typical forms : (1) To A on a charitable trust, — on a remote con- 
tingency to B for his own use. (2) To A on a charitable trust, — 
on a remote contingency in trust for B. (3) To A for his own 
use, — on a remote contingency to B on a charitable trust. (4) 
To A in trust for B, — on a remote contingency on a charitable 
trust. (5) To A on a charitable trust, — on a remote contingency 
to B on another charitable trust. (6) To A on a charitable 
trust, — on a remote contingency on another charitable trust.'' 

The fourth aspect in which the matter may be presented as 
above stated furnishes two additional typical forms, viz. : (7) 
On a remote contingency to A on a charitable trust. (8) To 
A in trust to hold the property (with or without a provision for 
accumulation), and on a remote contingency to convey it to B 
on a charitable trust. 

The third and fourth cases stated are the ones with which we 
are principally concerned in this case, especially the fourth, which 
is the exact case here presented for decision. The decisions as to 
all these cases will be referred to in detail. In general, it may 
here be stated that it is well settled that the first and second cases 
are within the Rule, and that the fifth and sixth cases constitute 
a carefully defined and limited exception to the Rule. The ques- 
tion here is, whether the third and fourth cases, particularly the 
fourth, can also be regarded as exceptions to the Rule, 



IV. 

A REMOTE GIFT TO OR IN TRUST FOR AN INDIVIDUAL AFTER A 
GIFT TO OR IN TRUST FOR CHARITY IS VOID. 

In the first two cases above referred to, namely: (1) To A 
on a charitable trust, on a remote contingency to B for his own 
use ; and (2) to A on a charitable trust, on a remote contingency 
in trust for B, it has never been doubted that the gift over is void. 
A remote devise or bequest to or for the benefit of an individual, 
after a preceding gift or devise to charity, is within the Rule 
against Perpetuities, and is accordingly void. 

Brattle Sq. Church v. Grant, 3 Gray, 142. 

Wells V. Heath, 10 Gray, 17. 

Theological Educational Society v, xVttorney General, 

135 Mass. 285. 
First Universalist Society v. Boland, 155 Mass. 171. 
In re White's Trust, 33 Ch. Div. 449. 
In re Bowen (1893), 2 Ch. 491. 
Gray Perp., § 593. 

Hopkins v. Grimshaw, 165 U.S. 342, 355. 
Odellv. Odell, 10 Allen, 1, 7. 
Bullard v. Shirley, 153 Mass. 559. 
See also Walsh v. Secretary of State, 10 H. of L. Cases, 367. 
In re Randell, 38 Ch. Div. 213. 



A REMOTE GIFT OR DEVISE TO OR IN TRUST FOR ONE CHARITY, 
AFTER A PRECEDING ESTATE OR INTEREST TO OR IN TRUST 
FOR ANOTHER CHARITY, IS GOOD, UNDER A CAREFULLY 
DEFINED AND LIMITED EXCEPTION TO THE RULE. 

In the fifth and sixth cases above referred to, namely : (5) To 
A on a charitable trust, on a remote contingency to B on an- 
other charitable trust; and (6) to A on a charitable trust, on 
a remote contingency on another charitable trust, it has been 
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established by authority that an exception to the Rule against 
Perpetuities exists in favor of the charitable gift or devise over. 
Accordingly, where property is bequeathed or devised to or in 
trust for one charity, with an executory gift or devise over to 
or in trust for another charity, to take effect beyond the limits 
allowed by the Rule against Perpetuities, the gift or devise over 
is not void under the Rule, for this limited class of cases has 
been established by authority as a well-settled' exception to the 
Rule. This exception was established, though upon grounds that 
have been much criticised, in the case of Ghrisfs Hospital v. 
Grainger (1 Macn. & G. 460), decided, in 1849, by Lord Chan- 
cellor Cottenham. In that case a charitable gift was made in 1624 
to the town of Reading for charitable purposes in that town, 
with a direction that, if the donee should for one year neglect to 
perform the directions of the donor, the gift should be void, and 
should forthwith be paid to the corporation of London for the 
benefit of Christ's Hospital. The town of Reading did so neglect 
for more than a year, and it was held that the limitation over 
was not void within the Rule. The reasons for this exceptional 
doctrine appear in thej^e terms (p. 464) : "It was then argued 
that it was void, as contrary to the rules against perpetuities. 
These rules are to prevent, in the cases to which they apply, 
property from being inalienable beyond certain periods. Is this 
effect produced, and are these rules evaded by the transfer, in a 
certain event, of property from one charity to another? If the 
corporation of Reading might hold the property for certain chari- 
ties in Reading, why may not the corporation of London hold it 
for the charity of Christ's Hospital in London ? The property is 
neither more nor less alienable on that account." 

It is submitted, in the language of a learned author (^Gray 
Perp.^ § 599) that "as an original question it seems hard to sup- 
port the ease." But "here, with submission to so great an au- 
thority, is the common confusion between perpetuity in the sense 
of inalienability and perpetuity in the sense of remoteness. Pro- 
perty dedicated to a charity is inalienable necessarily ; but there 
is no need of allowing a gift to charity to commence in the re- 
mote future. The prevention of property from inalienability is 
simply an incident of the Rule against Perpetuities, not its ob- 
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ject" (§ 600). The further criticism is justly added that, "if a 
remote gift to a charity after a gift to another charity is good, be- 
cause they are by nature inalienable, then a gift to a charity after 
a gift to an individual should be good ; the individual can alienate 
the whole of his present interest, and the remote interest is no 
more and no less inalienable than when limited after a gift to an- 
other charity. Yet after a gift to an individual a gift to a charity 
may be unquestionably bad for remoteness " (§ 601). 

It is submitted, further, that this decision would probably not 
have been rendered, if the gift over had been to an unascertained 
person or corporation upon a charitable trust. Suppose the gift 
over had been, not to the corporation of London, but to a corpor- 
ation then (at the end of two hundred years) to be organized under 
the laws of England by the heirs at law of the donor. In such a 
case, the reasoning of the court loses all its force. The title to 
property held upon a charitable trust may be alienated with the 
consent of a court of chancery. In the case supposed, the property 
is clearly made '* less alienable " by the addition of the gift over to 
another charity, for the re, are no parties in existence who can, 
even with the consent of the chancery court, release the interests 
under the future and contingent gift over to charity. The title 
cannot be alienated, even if all mankind join in the conveyance. 

Notwithstanding the criticisms which may properly be made 
upon the reasons given by the court, the decision itself establish- 
ing this exception to the liule has been generally followed and 
must now be regarded as law. 

Odell v. Odell, 10 Allen, 1, 8. 
In re Tyler, (1891) 3 Ch. 252. 
Jones V. Habersham, 107 U.S. 174. 
Storrs Agricultural School v. Whitney, 54 Conn. 342. 
See In re Bowen, (1893) 2 Ch. 491. 
Chamberlayne v. Brockett, L. R. 8 Ch. App. 206. 
Qf. Society for Propagation of the Gospel v. Attorney 
General, 3 Russ. 142. 
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VI. 

A REMOTE BEQUEST OR DEVISE TO A CHARITY, OR IN TRUST 
FOR A CHARITY, AFTER A PRECEDING GIFT OR DEVISE OF 
THE PROPERTY OR OF ANY INTEREST THEREIN TO OR IN 
TRUST FOR AN INDIVIDUAL, COMES WITHIN THE ORDINARY 
RULE AGAINST PERPETUITIES, AND IS VOID. 

The Rule against Perpetuities applies to all gifts and devises 
to charities where there is an intervening gift or devise of the 
property, or of any interest therein, to or in trust for a private 
person. While the reason for the proviso that there must be no 
intervening estate in favor of individuals, in the case of charitable 
gifts, may at first sight seem technical, it is well established, and 
results from the consideration that, wherever an exception to the 
Rule has been declared in favor of charities, the exception has been 
treated as carefully limited to gifts that are purely and exclu- 
sively charitable. Accordingly, if private gifts are in any way 
mixed up with the charitable gift, by way of an intervening es- 
tate, the exception, if any, in favor of charity no longer has any 
reason for its existence, and such a charity is held void under the 
general Rule. The above proposition, if established, settles the 
case in favor of the complainant. It cannot fairly be contended, 
upon any reasonable or proper construction of this will, that there 
is here no preceding gift or devise of a beneficial or equitable in- 
terest in the residuary property to private persons, prior to the 
time appointed for the vesting of the property itself, at the end of 
the term of twenty-five years, in the proposed charitable corpora- 
tion. (See " Construction of Brigham Will," IX., infra.) 

The proposition considered under this heading involves the 
third and fourth cases mentioned above, namely : (3) To A for his 
own use, on a remote contingency to B on a charitable trust ; and 
(4) To A in trust for B, on a remote contingency on a chari- 
table trust. The fourth case stated involves the precise question 
presented in the case at bar. The gift or devise in this case, 
stated in its simplest form, was of the entire residuary estate, 
which was bequeathed and devised to the executors as trustees, in 
trust to pay the income, or at least a part of the income, to cer- 
tain individuals for their respective lives during the term of twenty- 
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five years (if they should so long survive), and at the end of that 
term (after certain payments which might by possibility then have 
to be set aside for certain individuals) , in trust to transfer and 
convey so much of the principal and accumulations of income as 
should then remain to a charitable corporation then to be formed, 
" upon the legal formation and organization of said corporation." 
It would seem clear that equitable estates of this description 
should be treated in the same manner as legal estates, for equity 
follows the law. So that equitable interests, without a change of 
the trustees, covered by the fourth class of cases, should be de- 
cided upon the same principles as those governing the third class 
of cases, where a gift or devise of a legal estate to an individual is 
followed by a remote gift or devise of the legal estate to a charit- 
able corporation or trustee upon a charitable trust. If the latter 
class of cases is within the Rule, the former must be also. If legal 
contingent estates are subject to the Rule, clearly equitable contin- 
gent estates must be subject to the same Rule. As to the third 
class of cases, where there is a remote gift over at law from an in- 
dividual to a charity, it is well settled that the Rule against Per- 
petuities applies. 

Gray Perp., § 594, and cases cited. 

The cases establishing this doctrine are equally authorities 
upon the precise proposition involved in this case, under the prin- 
ciple that equity follows the law. It is submitted that such cases 
are direct authorities governing the case at bar, even if there were 
no other cases directly in point, with respect to equitable contin- 
gent estates. The decisions relating to both classes of cases will, 
therefore, be considered together. 

The exact question involved in the fourth class of cases, 
namely, " where a trustee who holds property in trust for an 
individual is directed, on the happening of a remote contingency, to 
hold it on a charitable trust," has been fully considered, and the 
argument for a possible distinction between the third and fourth 
classes of cases has been ably stated, in these terms : " It might 
fairly be contended that no question of the application of the Rule 
against Perpetuities arises [as to the fourth class of cases]. That 
Rule concerns itself with the beginning, not with the end, of es- 
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tales. There is therefore no barm in the equitable estate of the 
individual ending at a remote period. There is no change in the 
legal estate, and the only matter which can be thought obnoxious 
to the Rule against Perpetuities is that the charitable trust begins 
at a remote period. But under the charitable trust no one has any 
rights, and as the purpose of the Rule against Perpetuities is to 
prevent the creation of remote rights, it might be argued that the 
Rule has no application. But although this contention is plausi- 
ble, the better opinion certainly seems tp be that for the purpose 
of deciding questions of remoteness a charitable trust must be con- 
sidered as an entity which can be subject to a condition precedent. 
This question came before Sir E. B. Sugden, when Lord Chancel- 
lor of Ireland {Commissioners v. De Clifford^ 1 Dr. & W. 245) ; 
and it was conceded by counsel and decided by him that such a 
change of trust on which land was held from individuals to a charity 
was within the Rule against Perpetuities. Besides it will appear 
Gray Perp,^ App. A) that a charitable trust does sometimes vest 
a right in a delinite person." The learned author accordingly con- 
cludes (§ 597) that, "the first four cases, therefore, form no ex- 
ceptions to the Rule against Perpetuities." 

GrayPerp., §§ 595,596. 

The earliest case involving this question seems to be that of 
Company of Peivterers v. Christ's Hospital (1 Vern. 161), de- 
cided in 1683, where a testator devised land to one and the heirs 
of his body, "but if he should go about to alien, that then his 
estate should cease, and from and after the determination of his 
estate, then he devised the lands to Christ's Hospital," the question 
being whether the limitation to Christ's Hospital was good. The 
Lord Keeper decreed against the charity saying : " This was an in- 
vention taken up about the time, that this will was made to create 
a perpetuity ; thinking that by limiting an estate over to a charity, 
the law would be so careful to preserve the charity, that it would 
allow of such a limitation, and admit that advantage might be 
taken of a forfeiture in the case of a charity, which it would not 
do in the case of a private per»on : and the intention of the testator 
plainly appearing to be to create a perpetuity, the limitation was 
adjudged void." 
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In Attorney General v. Gill (2 P. Wms. 369), decided by- 
Lord Chancellor King in 1726, the testator devised an annuity 
of £50 per annum and also £100 in money to A and his heirs, 
and if A died without heirs, then to a charity. A in fact died 
without issue in the lifetime of the testator. The facts of this 
case would seem to involve, as to the annuity at least, a change 
in the equitable estate only, and not necessarily the creation of a 
future legal estate, with a ftew trustee to administer the charity. 
Presumably the fact as to the annuity was, though it does not 
clearly appear in the report, that the property was to be held by 
trustees, in trust to pay an annuity of £50 per annum to A and 
his heirs, and if A should die without heirs, in trust further to 
pay the annuity to a charity. In any event, whatever the exact 
facts may be, the gifts over to the charity, both of the annuity 
and of the £100, were held to be void, evidently upon the ground 
of remoteness. The Lord Chancellor there says : "As to what is 
said, that the devise of the remainder ought to be supported as 
given to charity ; supposing it void if given to a common person, 
so shall it be also when given to a charity." 

In Attorney General v. Hall (W. Kel. 13), decided in 1731, 
there was a gift and devise of real and personal property to the 
testator's son, Francis Hall, " and the heirs of his body . . . 
but in case my son Francis Hall shall depart this life, leaving no 
heirs of his body lawfully begotten living, then I give all and so 
much of my estate as he shall be actually possessed of at the time 
of his death to the Corporation and Company of Goldsmiths in 
London," upon charitable trusts. The question was here raised 
as to the personal estate only, and the gift over to the charitable 
corporation was held void. Although the arguments on both 
sides were chiefly directed to the question of whether the gift over 
to the charity was void, as being a perpetuity, the Court appar- 
ently decided the case upon the ground of repugnancy of the 
executory devise to the preceding estate in personalty, which 
amounted to a fee, though, in form, a fee tail. The Court say, 
" It is giving a man a sum of money to spend, and limiting over 
to another what does not happen to be spent" (p. 16). 

In the case of Commissionei^s of Donations v. De Clifford 
(I Dr. & W. 245), decided in 1841 by Lord Chancellor Sugden, 
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sitting in the High Coui't of Chancery for Ireland, the exact ques- 
tion was presented as to the application of the Rule against Per- 
petuities to future contingent equitable estates. There the 
testator devised to trustees (besides other property devised for 
charitable purposes) certain lands then leased, and yielding £237 
yearly, in trust to apply that amount to charitable uses, and, after 
the expiration of the existing leases, provided that any surplus 
over and above the £237 which might be derived from increased 
rentals should be held in trust for the '*sole and only use and 
behoof of the person, or persons, of the Southwell and Cromwell 
families, whether male or female branches thereof, who for the time 
being shall be lord or lords, lady or ladies, of the manor of Down- 
patrick aforesaid, in case such person or persons shall protect the 
said almshouse and schools, and faithfully observe and execute the 
directions hereinbefore given to them, concerning the same ; and if 
the said person, or persons, shall not protect the said almshouse 
and schools, and faithfully observe and execute the said directions 
concerning the same ; or if the said families of Southwell and 
Cromwell shnll both become extinct, that then, and in either of the 
said cases, the trustees for the time being of the provision hereby 
limited for the endowment of the saidalmshouse and schools, shall, 
from time to time, and at all times forever hereafter, receive and 
apply the said surplus rents, if any such there be, as an additional 
provision to the endowment hereinbefore given to the said alms- 
house and schools." It was there held that the orift over of the 
surplus rents to the charities, after the gift of the same to the 
members of the Southwell and Cromwell families, was void, as 
being too remote. In his opinion the Lord Chancellor remarked 
(p. 254) : "I think, therefore, that this is a clearly equitable de- 
vise of a fee qualified or limited ; a fee in the surplus rents for this 
family, so long as they shall be lords and ladies of the manor of 
Downpatrick, ' in case ' (and I must here read the words ' in cavse ' 
as if they were ' whilst' or 'so long as ') certain persons protect 
the almshouse, etc., and thus the limitation would assume the same 
character, as that which is so familiar to us, viz , while such a tree 
shall stand, or the happening of any ottier indifferent event. Such 
])eing my opinion with respect to the estate devised to these 
families, I must hold the gift over void. The law admits of no 
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gift over dependent on such an estate ; a limitation after it is 
void and cannot be supported, otherwise it would take effect 
after the time allowed by law, and it has been fairly admitted, 
that limitations over to a charity do not differ from any other, but 
to be effectual, must be confined within the usual period." 

This case has been expressly approved, without a suggestion 
of criticism, in various cases in Massachusetts and other jurisdic- 
tions. 

In the leading case of Brattle Square Church v. Grant (3 
Gray, 142), the Court stated the facts and decision in the case of 
Gommisaioners v. DeGlifford {ubi supra) very fully and with un- 
qualified approval, and added the remark (p. 155) that "it can 
make no difference in the application of the case^cited, that it was 
the gift ot an equitable fee simple, because the limits prescribed 
to the creation of future estates and interests are the same at law 
and in equity " (Citing Lewis on Perp., 169 ; 4 Cruise Dig., tit, 
32, c. 24, § 1 ; Duke of Norfolk v. Howard, 1 Vem. 164). 

The case oi In re Johnson's Trust (L.R. 2 Eq. 716), decided 
])y Vice-Chancellpr Wood in 1866, seems to be directly in point 
as to the personal estate there involved. The testator directed 
the personal estate to be gathered together and to be held upon 
trust as soon as possible after the testator's death, out of the res- 
idue of the testator's personal estate to raise the sum of £10,000 
in money, and after the payment of debts the trustees were to in- 
vest the residue in consols, and to pay the dividends and interest 
thereof " from time to time as the same shall become due and be 
received, unto such person or persons as for the time being shall by 
virtue of this my will be entitled to the rents and profits of my free- 
hold hereditaments and premises hereinbefore by me devised." The 
freehold lands of the testator were by his will devised to trustees 
and their heirs, to the use of his nephew for life, with remainder 
to the use of his first son and the heirs male of the body of said 
son, with divers remainders over. The testator further directed 
that, in case of the total failure of the issue of certain persons 
named, his executors should pay certain legacies and should there- 
upon transfer what should remain of the consols unto the presi- 
dent and fellows of Magdalen College at Oxford, to be held upon 
charitable trusts for the benefit of the college. Sir W. Page 
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Wood, the Vice-Chancellor (at p. 720), dismisses the question of 
the validity of the future equitable interest in favor of the charity, 
in this summary manner: "Of course this ultimate limitation is 
void, being after an indefinite failure of issue, and I do not think 
it necessary to direct the petition to be served on the president 
and fellows of the college." 

In Chamberlayne v. Brockett (L.R. 8 Ch. App. 206) per- 
sonalty was given to trustees, in trust to invest the same and to 
pay certain small, fixed annual payments for charitable purposes, 
and it was provided that " when and so soon as land shall at any 
time be given for the purpose as hereinafter mentioned," an 
almshouse or almshouses should be built thereon by the trustees 
in three specified j)laces, and it was held that the gift was valid, 
upon the ground, as stated by the Lord Chancellor Selborne, that 
" the intention in favor of charity is absolute, the gift and the con- 
stitution of the trust is immediate ; the only thing which is post- 
poned or made dependent for its execution upon future and uncertain 
events is the particular form or mode of charity to which the tes- 
tatrix wished her property to be applied." The Court there 
stated (p. 211) the rule to be that, "If the gift in trust for charity 
is itself conditional upon a future and uncertain event, it is subject, 
in our judgment, to the same rules and principles as any other estate 
depending for its coming into existence upon a condition prece- 
dent. If the condition is never fulfilled, the estate never arises ; 
if it is so remote and indefinite as to transgress the limits of time 
prescribed by the rules of law against perpetuities, the gift fails 
ab initio.^^ The actual decision in this case has been questioned, 
if not overruled, in the subsequent English cases, and it is clear 
that the will would not have been construed in a similar way by 
the courts which had to do with the subsequent cases. The rule, 
however, as quoted (p. 211), has never been questioned. 

In the case of In re White's Trust (33 Ch. Div. 449), de- 
cided in 1886, property was bequeathed in trust to pay the income 
to Sarah Dale for life, and after her death to the Master Wardens 
of the Worshipful Company of Tinplate Workers, in trust, as 
soon as conveniently might be after his decease^ and when a 
proper site could be obtained for that purpose^ to build in such 
parts of England as they should think fit eight almshouses for the 
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use of various classes of tinplate workers. The Court held the 
charitable trust to ])e void as too remote, the Court following 
the rule as laid down by Lord Selborne (.swpra), and adding: 
" The persons who are to have the enjoyment of the charitable gift 
are relative to the original gift. The testator says : — 'I will have 
almshouses erected when a site can be found, and if they are 
erected certain benefits are to follow.' No land can be obtained, 
so they cannot be built. There is no person in existence to whom 
to apply the money." The Court concludes that it is the "ordi- 
nary case of a lapsed legacy, there being no person in existence 
to tjike the benefit of it ; and therefore it remains for the benefit of 
the persons interested in the testator's general estate." 
In the same connection, see 

Sinnett v. Herbert, L.R. 7 Ch. 232. 
Society for Propagation of Gospel v. Attorney Gen- 
eral, 3 Russ. 142. 
Attorney General V. Bishop of Chester, 1 Bro. Ch. 444. 
Attorney General v, Bowyer, 3 Ves. 714. 
CJase of Sutton Hospital, 10 Coke, 22. 

The case of In re J3otven, (1893) 2 Ch. 491, shows clearly 
the modern English view upon this class of questions. The case 
itself was a case of a remote gift over to individuals after a preced- 
ing gift in favor of a charity, which, of course, was held void. 
Referring to the well-settled exception, "that the rule against 
perpetuities has no application to the transfer in a certain event 
of property from one cfiarity to another " (as established in 
Christ s Hospital v. Grainger (1 Mac. & G. 460), and In re 
Tyler (1891) 3 Ch. 252), the Court says (p. 494), that, "the prin- 
ciple of those decisions, however, does not extend, in my opinion, 
to cases where (1) an immediate gift in favor of private individn- 
aU is followed by an executory gift in favor of a charity y or (2) 
an immediate gift in favor of a charity is followed by an executory 
gift in favor of private individuals. Of the former class of cases 
Lord Chancellor Selborne, in giving the judgment of the Court 
of Appeals in Chamberlayne v. lirocTcett^^^ speaks as above 
quoted. 
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In the case of In re Stratheden and Campbell (1894) 
3 Ch. 265, a testator bequeathed an annuity of one hundred pounds 
to be provided to the Central London Eangers, on the appoint- 
ment of the next lieutenant-colonel. Although it was conceded 
that this gift for the benefit of a volunteer corps was a charitable 
bequest, it was held that the gift was void, because subject to a 
condition precedent which infringed the Rule against Perpetuities. 
In his opinion, Romer, J., says : " I am sorry I do not see my way 
clear to uphold the validity of this gift. . . . Applying that 
[the rule in Chamherlayne v. Brockett, supra~\ to the present case, 
I look to see in the first place, is this gift conditional, and what 
is the condition? Well, unfortunately, it appears to me that it 
clearly is conditional. The annuity is not to be paid except on 
the appointment of the next lieutenant-colonel ; and if a lieutenant- 
colonel is not appointed, the annuity is not to commence or be 
paid. That being so, it being conditional, can I say that the con- 
dition must arise within the time that is prescribed by the rules 
of law against perpetuities? I am sorry to say I cannot. If I 
could construe it as a gift on the death of the present lieutenant- 
colonel, the difficulty would be got over ; but I do not see my 
way to construe the will so. It is a gift conditional on the appoint- 
ment of the next lieutenant-colonel. Now, the next lieutenant- 
colonel may not be appointed for some time after the death of the 
present commanding officer ; he never may be appointed at all ; 
and, consequently, it appears to me that this is a gift conditional 
upon an event which transgresses the limit of time prescribed by 
the rules of law against perpetuities. .Therefore, reluctantly, I 
feel myself bound to hold that this gift fails." 

In the case of lie Gyde, Ward v. LMe (78 L.T.R., 449), 
decided by Mr. Justice North in 1898, the testator gave ten thou- 
sand pounds to his trustees, upon trust to transfer the same to 
trustees to be appointed by them, such appointed trustees to be 
not less than three or more than six in number, to be held by 
them " upon trust, as soon as any land shall at any time be given 
or obtained for the purpose, to employ the same in erecting alms- 
houses in the parish of Painswick, for the deserving poor of that 
parish without regard to religious denomination, and in making 
weiekly or other periodical allowances to the inmates of such 
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almshouses." The residue of his personal estate he gave lo his 
trustees " upon trust, to pay the same to trustees to be nominated 
by the trustees of his will, upon trust, as soon as any land should 
at any time be given or obtained for the purpose, to erect and 
maintain an orphanage or institution to be called the Gyde 
Orphanage and Deaf and Dumb Asylum." It was held that both 
of these charitable gifts were void for remoteness, the Court say- 
ing, as to Chamberlayne v. Brockett {ubi supra) ^ that the fair in- 
ference from that decision was that, " if it had not been for the 
earlier words in the will, which enabled the Court to say that there 
was a devotion of the fund to charity from the first, the Court 
would have taken the same view that Lord Romilly did, and have 
held that the gift was void." Referring to the will in question, 
Mr. Justice North says (p. 450) : "I cannot find anything indicat- 
ing that till land was acquired the property was to be held upon 
any trust whatever. ... If I were to say that in those words 
I could find an immediate dedication of the fund to charity gener- 
ally, with a subsequent direction, which might or might not be 
carried out, to apply it in a particular way — if I were to read 
anything of this sort into this will — I think the necessary con- 
clusion would be that, wherever you find a fund given to be 
devoted to charity in the future, it follows that that is the devo- 
tion of the same fund to charity in the present. If I were to so 
decide I should be deciding on nothing contained in the will, and 
should be deciding in a manner at variance with a good many 
other cases." 

In Massachusetts, while no direct decision has been had upon 
the exact question under discussion, the dicta are uniformly in 
favor of the rule contended for by the complainant. In the lead- 
ing case of Odell v. Odell (10 Allen, 1), a learned discussion of 
the cases decided up to that time was entered into by Mr. Justice 
Gray, although, in the view taken by the Court, it was unnecessary 
to enter into that investigation, for, as was said (p. 13), '' it is not 
necessary for the decision of this case to define the limit of lawful 
accumulation for charitable purposes," the gift in the case being 
construed to be an immediate vested giift. Nor in that case was 
there any estate preceding the gift to charity. The Court, how- 
ever, in its dicta clearly adopts the principle contended for by the 
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complainant. The Court says (p. 7) that, "i/'a [lift is made in 
the first instance to an individual,, and then over, upon a contin- 
gency ivhich may not happen within the prescribed limit, to a 
charity, the gift to the charity is void, not because the charity could 
not take at the remote period, but because it tends to create a 
perpetuity in the individual who is the first taker, by making the 
estate inalienable by him beyond the period allowed by law." The 
Court here expressly states the rule contended for, though, it is sub- 
mitted, the reasons stated for the rule are incorrect. The Court 
again (p. 7), referring to another exceptional doctrine sometimes 
stated to be established in this country and which w^ill be considered 
later (VII. infra) says : "But a gift may be made in trust for a 
charity not existing at the date of the gift, and the beginning of 
whose existence is uncertain, or which is to take effect upon a 
contingency which may possibly not happen within a life or lives 
in being and twenty-one years afterwards, jprot^'cZerf there is no 
gift of the property meanwhile to or for the benefit of any indi- 
vidual or any private corporation,^^ These dicta have frequently 
been quoted with approval in the American courts which have 
had occasion to consider these questions. 

A similar statement of the rule was made, by the same judge 
in the leading case of Jackson v. Phillips (14 Allen, 539), where 
(p. 542) it is said that "the general rule is that if any estate, 
legal or equitable, is given by deed or will to any person in the 
first instance, and then over to another person, or even to a public 
charity, upon the happening of a contingency which may by pos- 
sibility not take place within a life or lives in being (treating a 
child in its mother's womb as in being), and twenty-one years 
afterwards, the gift over is void, as tending to create a perpetuity 
by making the estate inalienable ; for the title of those taking the 
previous interests would not be perfect, and until the happening 
of the contingency it could not be ascertained who were entitled." 

A recent case directly in point, though a devise of a legal 
estate, has been decided in the courts of Maine, relying very 
largely upon the dicta of the Massachusetts courts above quoted. 

In Merritt v. Bucknam (77 Me. 253), decided in 1885, the 
testatrix devised land to Hiram Coflin and his heirs, upon con- 
dition that " he pay, annually, the sum of $50 to the M. E, Church, 
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in Columbia village, for the support of preaching the gospel," and 
the will then provided that " if the said Hiram, or his heirs, fail in 
any way to perform the conditions above named, then I give and 
bequeath the farm before named to the M. E. Church, in Columbia 
village, to go into the hands of trustees hereinafter named, and 
their successors, who are to dispose of the same, and put the pro- 
ceeds at interest as a fund [forever, and the interest of said fund, 
only, shall be expended for the support of the gospel, as before 
named." The will was probated in 1853. Hiram CoflSn entered 
into possession and paid the $50 annually until 1880, when he sold 
the premises to the defendant, who occupied the same thereafter, 
without payment of the annual sum of $50, provided for in the will. 
The trustees under the will brought a writ of entry for the property, 
and it was held that the devise over to the charity was void, within 
the Rule against Perpetuities. As was said by the Court in this 
case (p. 261) : — "The main reliance of the demandants, however, 
is upon the charitable nature of the devise to them. They claim 
that the rule against perpetuities does not apply to such devises, 
and that this devise being to a charity, is valid notwithstanding. 
It may be admitted that the devise over is to a charity, and that 
a devise to a charity may lawfully be made perpetual. Indeed, 
charities are of lasting benefit to humanity, and their perpetuity is 
desirable, and intentions of donors to make their gifts perpetual 
are readily inferred, and upheld. . . . But it is not the per- 
petuity of the estate ntended to be given to the church trustees, that 
breaks against the rule. It is the possible perpetuity of the estate 
given the first taker, the possibility that the estate given to the 
charity may not begin in time. It is well settled that if a gift is ma.de 
in the first instance to an individual^ and then over to a charity upon 
a contingency which may not happen within the prescribed lirait, the 
gift to the charity is void,'' (Citing Perry on Trusts, 1 st Ed. § 736 ; 
Odell V. Odell, 10 Allen, 1; Brattle Square Church v. Grant, 3 
Gray, 142, 154.) The Court also refers with approval to the 
case of Commissioners v. DeClifford (ubi supra). The Court 
concludes by saying (p. 263) : " We only decide that, so far as 
now appears, the legal estate, which demandants say was devised 
to them, does not exist for the reason that the contingency fixed 
for its beginning was not fixed within legal limits.*' 
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In Pulitzer v. Livingston (89 Me. 859, 363), the Court say : 
" The rule against perpetuities was established to prevent post 
mortem control of property. ... It is contrary to the policy 
of the law that there should be any outstanding titles, estates, or 
powers by the existence, operation, or exercise of which at a period 
of time beyond lives in being, and twenty-one years and a frac- 
tion thereafter, the complete and unfettered enjoyment of an estate 
with all the rights, privileges, and powers incident to owner- 
ship should be qualified or impeded. . . . Those trusts which 
transgress the rule are called transgressive trusts, being in equity 
the substantial equivalent of what in law are called perpetuities. 
. . It (the rule) concerns itself only with the vesting, the 
commencing of estates, and not at all with their termination. It 
makes no difference when such a vested estate or interest limited 

terminates." 

> 

The Supreme Court of Maine has, in a later case, stated the 
same doctrine in a dictum, which states accurately the settled 
principles relating to the Rule against Perpetuities. In Brooks 
V. Belfast (90 Me. 318), decided in 1897, the Court in its 
opinion says (p. 324): "The statement is often found in the 
books that the law against perpetuities does not apply to public 
charities. But the statement is misleading. It is undoubtedly 
true that the principle of public policy, which declares that estates 
shall not be indefinitely inalienable in the hands of individuals, is 
held inapplicable to public charities. Odell v. Odell, 10 Allen, 
1. But it must be remembered that the rule against perpetui- 
ties, in its proper legal sense, has relation only to time of the vest.- 
ing of an estate, and in no way affects its continuance after it has 
once vested. The perpetual duration of a charitable trust, after 
it has become vested, is one of its distinctive characteristics. It is 
the possibility that the estate left in trust for a charitable purpose, 
may not vest or begin within the limits of a life or lives in being 
and twenty-one years, that offends against the rule of ' perpetuity ' 
or 'remoteness.' , , . It is well settled, for instance, that 
if a gift is made in the first place to an individual and then over 
to a charity upon a contingency which may not happen within the 
prescribed limit, the gift to the charity is void.^' 






In Wentworth v. Fernald, 92 Me. 282 (1898), the same doc- 
trine was admitted to be law, although the gift over to the charity 
was sustained as not being beyond the time allowed by the Rule 
against Perpetuities, for, under the construction of the will, the 
Court held that the conditions as to the appointment of the academy 
trustees must be fulfilled immediately, or as soon as practicable, 
after the determination of the life interests. If, as is claimed, 
charities form an exceptional class not with the Rule against 
Perpetuities, the Court had a good opportunity so to declare and 
to dispose of the case upon that ground, without finding it neces- 
sary to construe the will. The facts are very similar to those of 
the case at bar, with the single exception that the time for the 
vesting of the future estate was not sufficiently removed to con- 
flict with the Rule against Perpetuities. The facts are similar in 
that the legal estate was held by trustees, that the income was to 
be appropriated for the benefit of certain annuitants for life, that 
the whole income w^as not to be so applied, that the balance of 
the income was to be allowed to accumulate, and that the gift 
over to charity was one which followed life estates of a nature 
similar, in all material respects, to the life interests in the case at 
bar. In that case the testator gave the residue of his property 
to trustees, in trust to appropriate the income for the benefit of 
his brothers and sisters, the income or the unexpended balance 
thereof to be applied by the trustees in such sums as were needed 
for the comfort and support of his brothers and sisters, and if not 
so needed, the income was to be allowed to accumulate. The will 
then continued as follows : '* After the death of my brother and both 
of my sisters, I direct the trustee under this will before named, 
to apply to the judge of probate for said County ot York for the 
appointment of trustees to be joined with the trustee under this 
will, who shall be duly appointed, commissioned and qualified in 
conjunction with the trustee under this will, receive in trust all the 
rest, residue and remainder of my estate and appropriate the same 
to the procuring suitable buildings for the purpose of an academy 
in said Kittery , and the net income thereafter shall be forever applied 
to the maintenance of an academy in said Kittery.*' It was held 
that the gift over to charity did not conflict with the Rule. The 
Court say (p. 290) : "It is undoubtedly true, that even a public 
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charitable trust may be granted upon conditions that are obnox- 
ious to the rule against ^remoteness' with respect to the time 
within which the estate given to charity must begin. 
There is no suggestion or intimation that the original trustee 
might in the exercise of his discretion continue to hold the fund 
for further accumulation before applying for the appointment of 
academy trustees. By a reasonable construction of the language 
of the will, the complainant was required to proceed immediately, 
or as soon as practicable, after the termination of the life inter- 
ests, to make application for the appointment of the academy 
trustees. . . . Under the direction of the testator and the 
operation of law, the conditions of the trust respecting the ap- 
pointment of academy trustees would necessarily be fulfilled within 
the prescribed time, and the rule against ' perpetuity' in its tech- 
nical signification, or more properly speaking, against 'remote- 
ness ' would not be contravened." 

Similar statements of the Rule appear in the other State 
courts, where similar questions have been in issue. It may 
safely be asserted, that in no adjudicated case, or even in the 
text- books, can a statement be found adverse to the Rule as here 
contended for by the complainant. 

In Pennsylvania it has been expressly decided that an execu- 
tory devise to a charity, after a preceding estate in favor of an 
individual, is void, within the Rule against Perpetuities. 

In Smith v. Totvnsend (32 Pa. St. 434) there was a devise 
of land to Phoebe Morris for life, then to Elizabeth Wiston for 
life, and after her decease to her issue, subject to the express con- 
dition that they '^ shall not build, nor suffer any building to be 
erected, in the garden spot on the south end of my said dwelling 
house ; nor open, nor permit or sufter to be opened, if they can in 
anywise prevent it, an alley through the court in which my said 
dwelling-house is situate ; and in case of failing in performing 
this condition," the testatrix devised the land to certain trustees 
for charitable purposes. It was held that the devise over in favor 
of the charity was void for remoteness, and that the devisees of the 
precedent estate took an estate in fee discharged from the con- 
dition. 

In Zeisweiss V, James (63 Pa. St. 465), decided in 1870, 
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the testator devised real estate to his grand-nieces for life, and 
after their death he provided that his '' real estate aforesaid shall 
go to and be held in fee simple by the Infidel Society in Phila- 
delphia hereafter to be incorporated." It was held that the 
remainder so limited to a corporation thereafter to be incorpo- 
rated was void, because there was no devisee competent to take at 
the time, and the possibility that there might be a corporation 
during the particular estate for life was too remote. The Court 
there said (p. 467) : "It is highly improbable that the Legislature 
will ever incorporate, or authorize the incorporation, of such an 
association. Suppose it, however, to be possible, it is potentia 
remota — that a corporation should be created, and with that 
name — a possibility upon a possibility, which, as Lord Coke 
tells us, is never admitted by intendment of law: Co, Litt, 
25-6, 184 a. It is like a remainder to the heirs of a person un- 
born — that a person should be born and die during the con- 
tinuance of the particular estate — or to an unborn son of a 
particular name : Fearne 251. Indeed, the very case is i)ut in 
the old books that if a remainder be limfted either by feoffment or 
devise to a corporation which is not in existence at the time of the 
grant or devise, the remainder is void, even though such a cor- 
poration should afterwards be created during the particular estate, 
])ecause it is potentia remota. Sir Hugh Cholmley^s Case, 2 Re{). 
51 a; Lane v. Co2vper, Moor, 104; Cowden v. Clarke, Hob. 
3H ; y^oe's Case, Winch, 55 ; Simpson v. Southivard, 1 Rol. Rep. 
254. In the Year Book, 9 Hen, VL 24,'' The Court further 
held that assuming that the devise was for a charital)le use, no 
trustee being named, the devise was void as a charity. 

In Leonard v. Burr ( 18 N.Y. 96) the testator devised to Ben- 
jamin Bailey "the use of three and one-half acres . . . until 
Gloversfield shall be incorporated as a village, and then to the trus- 
tees of said village, to be by them disposed of for the purpose of 
establishing a village library." It was there held, irrespective of the 
validity of the devise over, that the estate of Bailey not being, in 
form, a fee, but determinable upon the happening of a collateral 
event, was not enlarged by the failure of the devise over for re- 
moteness or for any other reason. Four of the seven judges ex- 
pressly concurred in a dictum declaring the devise over to be void 
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for remoteness. Denio^ «/., referring to a decision, that ''gifts of 
property, for the purpose of devoting its income to charity, formed 
an established exception to the law against perpetuities," says 
that, " it is obvious from this statement that the present case does 
not fall within the principle of that decision. By the terms of 
this devise the property, during the whole indefinite period of the 
suspension of the power of alienation, is devoted to a private use. 
The charitable gift might not take effect until some remote period, 
and it might not take effect at all, though there might remain a 
possibility that it would arise, and thus the estate would remain 
inalienable for an indefinite period, without the devotion of any 
of its income to the purposes of charity. It follows from this that 
there is nothing to take the case out of the statute, and conse- 
quently there is no ground upon which the devise to the trustees 
of the village can be sustained." 

A case in Connecticut is directly in point : — 
In Jocelyn v. Nott (44 Conn. 55), there were two pieces of 
land devised to trustees, in trust to convey the property to a Con- 
gregational church and society of a certain faith, " if any Congre- 
gational church and society of such order and faith should desire 
to erect a church upon the piece of land first mentioned and 
should in the judgment of the trustees be able to erect and 
maintain such a church without getting into debt,'* and if so, to 
allow them to erect the same, and, upon its being completed, to 
convey the land to them, and meanwhile, until such conveyance, 
it was provided that the house upon one of the parcels so devised 
could be occupied by named individuals, rent free. It was held 
that the future estate thus created in favor of a charity was void, 
within the Kule against Perpetuities. The Court there says 
(p. 59) : "The fact that this may be regarded as a charitable de- 
vise does not exempt it from the operation of the rule [against 
perpetuities]. The common law rule and our own statute are 
without exception. All devises or grants, whether for charitable 
useSy or otherwise, must vest, if they vest at all, within the time 
limited." 

In the case of Crerar v. Williams (34 N.E. Rep. 467), 
decided by the Supreme Court of Illinois in 1893, the provisions 
of the will establishing the great Crerar Library in Chicago were 
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under consideration. There. the bequest was to trustees of the 
residuary estate, in trust to sell the same for the establishment of 
a free public library, followed by a direction to them to organize 
a corporation to manage the library, which direction was held not 
to constitute an executory devise, since the vesting of the charit- 
able bequest was not conditional upon the formation of a corpor- 
ation. As stated by the Court (p. 471), "the gift in question is 
neither conditional, nor upon a future uncertain event. The or- 
ganization of the corporation mentioned in the will is not a con- 
dition precedent to the vesting of the gift. ... If the gift 
is one to charity at all, it is in presentL The language is sus- 
ceptible of no other meaning. Ihe donee is not, as is assumed, 
a corporation to be created in the future. The object of the 
testator's bounty is not the corporation to be created for the pur- 
pose of giving effect to the gift, but the public. . . . The 
gift to charity is complete without reference to any of the sug- 
gestions or directions of the testator as to how the bequest shall 
be carried into effect. . . . The corporation may never be 
created, and still, the gift being to a charitable use, it will be 
upheld." 

The Court, quoting from Perry on Trusts, § 736, adopts 
as correct the rule there stated, namely : " A gift may be made 
to a charity not in esse at the time, to come into existence 
at some uncertain time in the (utuvGj provided there is no gift of 
the property in the first instance^ or peipetuity in a prior taker. '^ 
The Court further says (p. 471) : "It will thus be seen that, in 
order to bring a gift to charity, which is to vest in the future 
within the law against perpetuities, under the rule cited, there 
must be a ^ prior gift,' — a ' first taker.'" 

In the case of In re John^sWill (47 Pac. Rep. 341), decided 
by the Supreme Court of Oregon, in 1896, the residue was left 
to the executors, in trust to convei;f into cash, to lease the real 
property for fifteen years, to expend the principal and income in 
the erection of buildings for school purposes upon block 29, to 
sell all the real estate, except block 29, and certain other blocks, 
between fifteen and eighteen years after the testator's decease, 
and to deliver the proceeds to three trustees to be appointed 
fifteen years after the testator's death by the judges of certain 
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courts, these trustees to hold the trust property for educa. 
tional purposes. It was there held that the charitable trust was 
not invalid because it provided for the appointment of trustees 
fifteen years after the testator's death, the property in the mean- 
while being held in trust by the executors. 

The Court there says (p. 347) : "It is said that the rule 
against perpetuities has no application to charitable trusts. It is, 
indeed, a striking characteristic of such trusts that they continue 
forever. They are not, however, exempt from the rule, barring 
one very important exception. The word ' perpetuity ' has a 
technical signification, denoting the period of time bej'ond which a 
future interest cannot vest. ... If a gift be to charity, then 
over to an individual, or to an individual^ then over to charity^ the 
rule is effective, and has perfect application. But a gift to charity, 
then over to charity, forms the exception, and this is sustained upon 
the reasoning that, as one charitable use may be made perpetual, 
speaking in a general and natural sense, the gift to two in suc- 
cession can be of no longer duration or of greater evil.'* The 
Court adds that this particular exception of a gift over to charity 
after a charity '' has even a broader significance. A gift may be 
made in trust for a charity not in esse, but to come into being at 
a time uncertain in future, or which is to take effect upon some 
contingency that may possibly not happen within a life or lives 
in being "and twenty-one years and nine months afterwards, and 
it does not contravene the rule, provided there is no gift, in the 
meanwhile, to or for the benefit of any private corporation or person. 
The doctrine finds support upon the ground that the intention in 
favor of charity is absolute, the gift and the constitution of the 
trust is immediate, — takes effect in presenti, — and the only thing 
which is postponed or made dependent for its execution upon 
future and uncertain events is the particular form or mode which 
the donor would have applied to the execution of the charity." 

The case did not involve any conflict with the Kule, because 
the trustees were to be appointed fifteen years after the testator's 
decease, and the trust property was to vest in them for charitable 
uses between fifteen and eighteen years alter his decease, a period 
not too remote. 

In Booth V. Baptist Ohnrch (12(> N.Y. 215), decided in 
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1891, the validity of the charitable bequests under the will of 
John Guy Vassar, the founder of Vassar College, was under con- 
sideration, the Court incidently evincing some satisfaction that 
Vassar College had been saved by a compromise made before the 
will had been drawn into question as to the other legatees. The 
will directed the executors to purchase land and erect thereon a 
suitable structure for an orphan asylum, directing his executors, 
further, " as soon as practicable, to procure an act to be passed by 
the Legislature of the State of New York, incorporating said asylum, 
under the name of ' John Guy Vassar Orphan Asylum,'" and as soon 
as practicable, after the completion of the asylum building, he 
directed his executors to convey the premises to the corporation. 
He further devised and bequeathed the residue of his estate to 
the "John Guy Vassar Orphan Asylum, when incorporated, the 
Vassar Brothers Hospital, and Vassar College, equally, share and 
share alike." Four months after the death of the testator, the 
executors procured the passage of an act of incorporation. It 
was held, however, that the gifts to the proposed corporation 
were void, as suspending the power of alienation for an indefinite 
period not measured by lives in being, contrar}'^ to the New York 
statutory rule against perpetuities. The Court stated that, under 
the will, " the attempted gift was both executory and contingent. 
The devisee and legatee were not in existence. The will contem- 
plated its future creation, but by an independent authority, which 
neither the testator nor his executors could- control, and which 
might for fifty years or forever refuse an act of incorporation. 
. Whatever the measure provided, the title to the land 
and the ownership of the fund is in abeyance; their vesting is 
postponed; there is a suspension not permissible because not 
within the statutory allowance." The Court considered the case 
as one governed by Inglis v. Sailors' Snug Harbor (3 Pet. 99), 
the doctrine of which the Court stated to be that "a limitation 
contingent upon the competent exercise of legislative power^ 
vnthin the penHod of the lawful suspension of the ownership o/ 
property y cannot be said to be unlawful although the contemplated 
action of the Legislature may not be in accordance with any ex- 
isting law." 

A similar doctrine was stated in Jessnp v. Pringle Memorial 
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Home (59 N.Y. Sup. 207), decided in 1899, where it was held 
that a gift to. a corporation to be formed after the testator's death 
was good, provided that it was to be formed within the time 
allowed by the Rule against Perpetuities, but not otherwise. 

In the famous Tildea Will (7a5e (Tilden v. Green, 130 N.Y. 
29), a similar doctrine was declared in these terms: "A valid 
devise or bequest may be limited to a corporation to be created 
after the death of the t^^tdXoXy provided it is called into being within 
the time allowed for the vesting of future eMates^'' the Court rely- 
ing upon Inglisv, Sailors^ Snug Harbor {ubi supra) in support 
of that doctrine. 

In the United States Courts, the statements of the Rule are 
equally explicit, though the precise question does not seem to 
have arisen. 

In the Supreme Court of the United States, Mr. Justice 
Gray has stated fully the settled principles relating to perpetui- 
ties in a recent case : — 

In Hopkins v. Grimshaw (165 U.S. 342), after stating the 
Rule against Perpetuities (p. 355), the learned justice says: 
" The rule does not apply to a gift to charity, with no inter- 
vening gift to or for the benefit of a private person or coiporation; 
or to a contingent limitation over from one charity to another. 
But it does apply to a grant or devise to a charity after one 
to a private person; as well as to a grant or devise to a private 
person, although limited over after an immediate gift to a charity." 

In an earlier case, Ould v. Washington Hospital (95 U.S. 
303, 313), Mr. Justice Swayne had stated that a gift may be 
made to a charity not in esse, " provided there is no gift of the 
property in the first instance^ or perpetuity in a prior taker. ^' 

See also Jones v, Habersham, 107 U.S. 174. 
Russell V. Allen, 107 U.S. 163. 
McArthur v. Scott, 113 U.S. 340. 

In Duggan v. SlocUm (92 Fed. Rep. 806), decided in 1899, 
the Circuit Court of Appeals for the Sec^ond Circuit had occasion 
to consider the Rule against Perpetuities, with reference to the 
residuary clause of the will of John H. Duggan, a parish priest, 
who devis(Ml the residue of his estate to his executors in trust for 
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charitable purposes, but provided that his estate should be in- 
vested and accumulated "' for a term of ten years or more, at the 
discretion of my said executors." The use of the words "or 
more '' was held not to give an unlimited discretion to the execu*- 
tors as to the term of accumulation, and that the residuary clause 
did not infringe the Rule against Perpetuities, upon the ground 
that, in any event, an immediate and unconditional gift of the 
estate was made which vested at once in an existing charity. The 
case was heard by Circuit Judges Wallace, Lacombe and Ship- 
man. Judge Shipman, in delivering the opinion of the Court, 
states that ''an immediate and unconditional gift of the estate 
is made to trustees. . . . Their title is burdened with no 
conditions. They are not to hold it until some other per- 
son appears, who may wish to establish these charities, or until 
a corporation is formed, or until a certain amount of money is 
contributed, but the gift is absolute." He refers to the technical 
meaning of " perpetuity,'* as "an interest which will not vest till a 
remote period," and remarks that " it is true that the time before 
a gift can take beneficial effect may be so remote as to avoid the 
gift. There may be such an interval of time possible between the 
gift and the consummation of the use as will be fatal to the former. 
The rule of perpetuities applies to trust as well as to legal 
estates.' . . . Charities are favored ; the stern rule against 
perpetuities is relaxed for their benefit; and where the gift is made 
directly in trust for a charity, although the beneficial effect of the 
gift may be postponed for a longer period than the strict rule 
against perpetuities pevmitB^ provided there is no gift meanwhile 
to or for the benefit of a private corporation or person^ courts of 
equity will declare the gift valid, if they can see a reasonable pros- 
pect of the consummation of the charitable purpose. . . • In 
this case, no condition or estOjte intei'venes between the estate of 
the trustees and the enjoyment of the charitable use except the 
necessity of an accumulation of income for ten years." 

In Handley v. Palmer (103 Fed. Rep. 39), decided in 1900, 
the Circuit Court of Appeals for the Third Circuit recognized 
the same principles as being settled law, although the devise 
of the residue " to the city of Winchester, Virginia, to be accu- 
mulated by said city for the period of twenty years," was held not 
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to conflict with the Rule against Perpetuities, it being an immedi- 
ate and unconditional gift, and there being no preceding estate. 
The Court in its opinion (p. 46) says: "It is only the enjoyment 
of the fund arising from the sale of the corpus of the gift that is 
postponed for twenty years. There is no immediate beneficial in- 
terest or estate^ and after the vesting of a charitable use, the Rule 
as to Perpetuities does not apply." 

See also DeWolf v. Lawson, 61 Wis. 469. 
Russell V. Allen, 107 U.S. 163. 

The text-books, also, uniformly state the Rule in the way con- 
tended for by the complainant. 

See Gray, Perp., §§ 594, 597. 
2 Perry on Trusts, § 736. 
Bispham's Equity, § 132. 



VII. 

A REMOTE GIFT OK DEVISE TO OR IN TRU8T FOR A CHARITABLE 
CORPORATION NOT IN ESSE IS VOID, IF THERE IS AN INTER- 
VENING GIFT OR DEVISE OF THE PROPERTY OR ANY BENEFI- 
CIAL INTEREST THEREIN TO OR IN TRUST FOR A PRIVATE 
PERSON, 

Even the American cases which lay down the exceptional 
doctrine that a gift or devise to or in trust for a charitable cor- 
poration not in existence at the decease of the testator is valid, 
and is an exception to the Rule against Perpetuities, invariably 
add the (lualification that, in such a case, there must be no inter- 
vening gift or devise of the property or of any beneficial interest 
therein to or in trust for a private person. It is, at least, doubtful 
whether the doctrine itself should now be regarded as sound, in 
view of the modern English decisions. However that may be, it 
suffices, for the purposes of the complainant, to show that the 
proviso or qualification above referred to is universally added to 
the statement of the doctrine. As the doctrine has been stated, 
'*Agift may be made to a charity not in esse at the time, — to 
come into existence at some uncertain time in the future, — pro^ 



49 

vided there is no gift of the property in the first instance^ or 
perpetuity in a prior taker, ^' 

Ould v\ Washington Hospital, 95 U.S. 303, 313. 

One of the latest cases states the doctrine in this form: '*A 
gift may be made in trust for a charity not in esse, but to come 
into being at a time uncei'tain in the future, or which is to take 
effect upon some contingency that may possibly not happen with- 
in a life or lives in being and twenty-one years and nine months 
aftei*wards, and it does not contravene the rule [against per- 
petuities] ^ro<;i6Zed there is no gifty in the meanwhile ^ to or for the 
benefit of any private corporation or pei^son.^^ 

In re John's Will (Ore.), 47 Pac. RQp. 341, 347. 
8ee also Crerar v. Williams (111.), 34 N.E. Rep. 467. 
Russell V. Allen, 107 U.S. 163, 171. 
Duggan V. Slocum, 92 Fed. Rep. 806, 808. 
2 Perry Trusts, § 736. 

In the case at bar, there is clearly a gift of an equitable in- 
terest in the property " for the benefit of" private persons, before 
the equitable interest in favor of the non-existent corporation vests 
or can vest. There is here a ^' gift of the property in the first 
instance," a "gift in the meanwhile " and a "prior taker."" There- 
fore, the exceptional doctrine does not here apply, and the gift is 
void, within the ordinary principles of the Rule against Per- 
petuities. 

If it is established by the complainant that, under this will, 
there is a prior gift of a beneficial equitable interest of any kind 
in the tmst property, made to or for the benefit of the annuitants 
or other private persons named in the will, the decision of the case 
must be in favor of the complainant, for the reason that the ex- 
ceptional doctrine, in favor of a corporation not in esse, then has 
no application. The ordinary Rule then comes into play. The 
charitable corporation is then dealt with, upon the same principles 
as a private corporation, or a private individual, named as lega- 
tee or devisee, who may by possibility not come into existence 
within the time prescribed by the Rule against Perpetuities. It 
then becomes substantially the case of a lapsed legacy or devise. 
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The donee not being in existence and not being capal)le of coui- 
ing into existence within the time allowed by law, the legacy 
lapses. Where the legacy is of the residue itself, it goes to the 
next of kin. 

L3'iDan v. Coolidgc, 176 Mass. 7, 9. 

Stratton v. Physio-Medical College, 149 Mass. 505. 

The donee not being in existence at the time of the decease 
of the testator, the legal effect is the same as in the ordinary case 
of a lapsed legacy or devise, where the devisee or legatee has died 
before the testator. 

Stratton v. Physio-Medical College, 149 Mass. 505. 

The alleged exception to the ordinary Rule against Perpetui- 
ties, in favor of charitable corporations not ^?^ esse, in certain 
cases, had attained considerable headway in the American courts 
before the modern English decisions upon the subject. It started, 
it would seem, with the statement made in Perry on Trusts 
(§ 736), which was approved and adopted in Ould v. Washington 
Hospital (95 U.S. 303, 313), and has since met with extensive 
approval in various American courts. 

The question would now arise, if it were not for the above 
qualification applicable to this case, how far such an exception 
Clin be regarded as established, in view of the modern English 
cases upon the subject, which give no support to such an 
exception. 

If the above qualification of this exceptional doctrine is, as is 
contended, applicable to the facts of this case, it will be unneces- 
sary for the Court to consider whether or not the alleged excep- 
tion, in favor of non-existing charitable corporations, is sound in 
principle and supported by the modern authorities. As a matter 
of authority, the American cases have never gone to the extent 
of upholding a gift to a charitable corporation not in existence at 
the time of the gift, and which could not, by any possibility, con- 
sistently with the terms of the gift, come into existence within 
a period of twenty-five years, a term necessarily too remote under 
the Eule against Perpetuities. As a matter of principle, it is 
obvious that the existence of the donee is us much a condition 
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precedent to the vesting of the gift in the case of a gift to a 
charitable corporation as in the case of one to a private corpora- 
tion. In the case of the latter, the gift, under circumstances 
similar to those of the case at bar, would clearly be held void. 

St/ratton v. Physio-Medical GolUge^ 149 Mass. 505. 

Unless the exception to the Rule here under consideration goes 
so far as to hold valid all chnritable gifts, however remote, to-corpor- 
ations not in existence at the date of the gift, provided »that there 
is no beneficial interest granted meanwhile in favor of a private in- 
dividual, then the gift to the proposed charitable corporation must 
be regarded as void for remoteness. In order to sustain the gift 
in this case, the exception to the Rule must be shown to extend to 
a corporation which could not, by any possibility (if the terms of 
the gift be regarded), come into being within the allowed time, 
as also to gifts where, not merely the actual enjoyment of the 
beneficial interest is postponed, but where also the vesting of the 
gift is impossible within the required time. 

If the alleged exception goes to this extent, the time when the 
corporation, not in esse at the decease of the testator, must come 
into existence, is obviously immaterial. The reasonableness of' 
the time named, if beyond the time allowed by the Rule, would 
clearly be no proper test for the application of this exception. 
Accordingly, a gift to a corporation to be chartered by the Legis- 
lature of Massachusetts at the expiration of one thousand years 
would, under sudi an exception, be held to be a valid gift, for no 
legitimate distinction can he drawn between such a gift and a gift 
to a charitable corporation to be chartered at the expiration of 
twenty-five years. 

The American cases cited in support of this alleged exception 
do not by any means go to the extent suggested. It is believed 
that no case can be found in which a gift has been sustained in 
favor of a charitable corporation which, pursuant to the terms of 
the gift, could not by any possibility be chartered within the 
time allowed by the Rule against Perpetuities. 

In Russell v., Allen (107 U.S. 163), where the doctrine finds 
its chief support, Horner, the trustee, was directed to close his 
trust or pay over the proceeds to Allen, the President of the 
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Trustees of the " Russell Institute " a.s soon as convenienthj might be, 
and if not concluded within ten years, the property remaining un- 
disposed of was to be sold and the proceeds paid over. Although 
there was not any such institution in existence at the date of the 
gift, it was held that the gift was valid against the donor's heirs, 
and that the property stood charged in the hands of Allen and his 
executors with the charitable trust referred to. Allen was in ex- 
istence. The trust was wound up within ten years and the prop- 
erty had been turned over to Allen. Accordingly, the question 
as to the non-existence of the donee named does not strictly arise. 
The sole question was whether Allen should hold the property for 
his own use or, on the other hand, whether the property in his 
hands should be charged with a charitable trust which could be 
enforced literally or cy pres, Mr. Justice Gray in this case 
relies upon the following cases for establishing the exceptional 
doctrine referred to : 

Inglis V. Sailors' Snug Harbor, 3 Pet. 99. 
McDonogh v. Murdoch, 15 How. 367. 
Ould V. Washington Hospital, 95 U.S. 303. 

None of these cases can fairly be regarded as supporting this 
theory even to the extent stated by Mr. Justice Gray, much less 
to the extent claimed by the respondents here. 

On the other hand, in several well-considered cases, the 
alleged exception in favor of non-existent corporations (where 
there is no intervening gift in favor of private persons) has been 
expressly limited in its scope to such non-existent corporations as 
must, pursuant to the testator's intention, come into existence 
within the time allowed for the creation of future estates ; and if 
the corporation is not to be formed within such time, the gift is 
void. 

Booth V. Baptist Church, 126 N.Y. 215. 

Tilden v. Green, 130 N.Y. 29. 

Oruikshank v. Home for Friendless, 113 N.Y. 337. 

Jessup V. Pringle Memorial Home, 59 N.Y. Sup. 207 

(1899). 
Coit V. Gomstock, 51 Conn. 352. 
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Most of the cases cited in favor of the exceptional doctrine 
referred to are cases of gifts to corporations not in esse at the 
date of the testator's decease, where the clear intention of the 
testator was that the corporation should be formed immediately 
after his decease, or within a reasonable time thereafter, and 
where it would clearly have been contrary to his intention that 
such a corporation should be formed at a period so remote from 
his death as to conflict with the Rule against Perpetuities. Of 
this class of gifts are the following cases : 

Russell V. Allen, 107 U.S. 163. 
Jones V. Habersham, 107 U.S. 174. 
Trustees v. Beatty, 28 N.J, Eq. 570. 
Miller v. Chittenden, 2 la. 315. 

In other cases of a similar nature, besides the fact that the 
corporation was not intended by the testator to be organized at a 
remote time, appears the additional fact that the charity was 
vested immediately upon the death of the testator in one set of 
trustees for the charity, and that according to his intention a cor- 
poration was to be formed to succeed the original trustees in the 
administration of the trust property held for charitable purposes. 
These cases are supported by the general principle settled by 
Christ's Hospital v. Grainger (1 MacN. & G. 460), that an excep- 
tion to the Rule against Perpetuities exists where a devise to 
charity is followed by an executory devise also to charity, whether 
the same or a diflerent kind of charity. Of this class may be 
cited the following cases : 

Crerar v. Williams, 34 N.E. Rep. 467. 

In re John's Will, 47 Pac. Rep. 341. 

Ingraham v, Ingraham, 169 111. 432. 

Troutman v, De Boissiere, etc., Ass'n, 64 Pac. Rep. 

33. 
Ould V. Washington Hospital, 95 U.S. 303. 
Inglis V. Sailor's Snug Harbor, 3 Pet. 99. 
McDonogh V. Murdoch, 15 How. 367. 
Russell V. Allen, 107 U.S. 163. 
Ilandley V. Palmer, 103 Fed. 39. 
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Gifts have been held to be invalid where they are to non- 
existent corporations to be organized at some remote time in the 
future. 

Zeisweiss v. James, 63 Pa. St. 465. 

It is submitted that no case can be found where a well-con- 
sidered judgment has held to be valid a gift to a non-existing 
charitable corporation which cannot by any possibility come into 
being within the time allowed by the Rule. In any event, the only 
thing material to the contentions of the complainant is that no 
case can be found anywhere which suggests that such a charitable 
gift can be good, when it is preceded by an intervening beneficial 
interest of any kind given to private individuals. 



VIII. 

CHARITABLE CORPORATIONS WHOSE CAPACITY TO HOLD PROPERTY 
IS LIMITED BY LAW TO A CERTAIN AMOUNT CANNOT TAKE 
LEGACY OR DEVISE IN EXCESS OF THE LIMIT. THE EXCESS 
GOES BY RESULTING TRUST TO THE HEIRS AT LAW OR NEXT 
OF KIN. 

The question presented under this heading is whether a 
charitable corporation, whose capacity to hold property is limited 
by its charter or by the general laws under which it is Organized, 
can nevertheless take or hold property as devisee or legatee in 
excess of the limit fixed by law. This would seem to state the 
question most favorably to the respondents, for it could hardly be 
contended that the case stands better in favor of the respondents 
by reason of the mere fact that the gift in question is to an un- 
ascertained corporation not in existence at the date of the gift, 
and the resulting tact that there must be some uncertainty regard- 
ing the property-holding limits which should be applied, whether 
those existing by law at the date of the gift or those which may 
exist at the date when the proposed corporation is to be formed 
or is, in fact, chartered. If a gift to an existing corporation 
would be void or voidable, either wholly or in part, because of 
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its exceeding the legal capacity of the corporation to take or to 
bold, it should also be held void in the case of an unascertained 
corporation not in existence, which cannot, consistently with 
the provisions of the will, be chartered within twenty -five years, 
and may, by possibility, not be formed for many years after that 
period and perhaps never. 

It would also seem to be clear that, in view of the decisions 
relating to the chattered limits of corporations with respect to 
the holding of property, the respondents must, in order to suc- 
ceed on this branch of the case, abandon that which they urge 
regarding the Rule against Perpetuities, that this gift to charity 
was immediate and unconditional and vested in the charity at the 
date of the testator's death. If the gift vested in the charity at the 
date of the testator's death, the laws then in force must obviously 
govern the case. The lawful limit as to the amount of property 
which could be held by any corporation organized under the gen- 
eral laws of Massachusetts was at that time $500,000. Any ex- 
cess above that amount would, accordingly, be void, or at least 
voidable, and the right to the excess then vested in the heirs at 
law and next of kin of the testator. A general law passed by the 
Legislature twenty years later (Stat. 1897, Chap. 97), increasing 
the legal capacity of corporations so that they might hold property 
to the amount of $1,500,000, as also a special act (Stat. 1902, 
Chap. 418), authorizing this corporation to hold property up to 
the amount of $5,000,000, would, accordingly, have no applica- 
tion to this charitable gift, which, according to the contention of 
the respondents, vested at the testator's decease. If so, the ques- 
tion must be tested as if suit had then been brought, as it might 
have been, by the heirs at law and next of kin to establish their 
rights in and to the excess. To say that the subsequent statutes 
are here material, is to contend that the result of the case depends 
on the time of bringing suit against the trustees, for if the suit 
had been brought immediately upon the decease of the testator, 
the trustees would have been decreed to hold the excess of the 
property above $500,000, in amount, in trust for the heirs at law 
and next of kin of the testator, while here it is alleged that a dif- 
erent decision must be made because of the enactment of new 
statutes passed twenty to twenty-five years later. If these stat- 
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utes are held to affect the matter, they are unconstitutional and 
void, under both the Massachusetts and the Federal Constitutions, 
as interfering with and taking away vested rights of the com- 
plainant without compensation, and thus constituting a taking of 
property without compensation and " without due process of law.'* 
The statutes would also be unconstitutional, as being in conflict 
ti^ith the contract clause of the Federal Constitution, forbidding 
the States from passing laws impairing the obligation of contracts. 

Const, of Mass., Part 1, Art. 10. 

5th and 14th Amendments U.S. Const. 

U.S. Const., Art. 1, Sect. 10. 

Obviously the respondents are reduced to this dilemma : — The 
whole gift is void, unless it can be construed as an immediate and 
unconditional gift to charity, vesting in the charity at the time of 
the testator's decease ; if it did so vest, no statutes passed subse- 
quently can affect the matter, and accordingly the gift is void 
pro tanto. The respondents cannot contend that the property 
vested in the charity unconditionally at the date of the testator's 
decease, and in the same breath urge that it did not vest in the 
corporation until twenty-five years after, relying upon the statute 
then passed extending the chartered limits. Xor does it seem 
that the respondents would be helped by urging that the general 
laws of Massachusetts, relating to the incorporation of charitable 
associations and corporations, have no application to the case, be- 
cause of the possibility that the Legislature might grant a special 
charter for such a corporation. It is to be observed that when 
the trustees attempted to execute their trust, they did not attempt 
to procure a special charter, but organized under the general laws 
relating to charitable associations. To allege that it was possible, 
under this will, to have obtained a special charter for such a cor- 
poration, and that, consequently, the general policy of the State 
of Massachusetts, as evinced by its general laws, has no applica- 
tion, is merely to make the ascertainment of the beneficiary still 
more remote, contingent and indefinite than it would otherwise 
l)e. Further, the general policy of Massachusetts has been to 
apply similar limitations to specially chartered charitable corpor- 
ations (cf. Stat. 1806, Chap. 96). Moreover^ to contend that the 
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will did not literally or necessarily require incorponition under the 
laws of Massachusetts would make the contingency still more un- 
certain and remote, and this might, in itself, be sufficient ground 
for contending that the whole trust was void for uncertainty. 
It would, in any event, be incumbent on the respondents to sat- 
isfy the Court as to what State, if any, then allowed the incorpor- 
ation of such a charitable corporation under its general laws, and 
as to the limits imposed by other States upon the holding of prop- 
erty by such corporations. 

The general laws of Massachusetts relating to the organization 
of charitable corporations, as they existed at the time of the testa- 
tor's decease, are contained in Chap. 375 of the Acts of 1874, 
under which such corporations could be formed, with the pro- 
viso (§ 5) that "such corporations may assume any name not 
previously in use by an existing corporation,'' and which also pro- 
vided (§7) that " such corporations may hold real and personal 
estate, and may lease, purchase or erect suitable buildings for 
their accommodation, to an amount not exceeding $500,000, to 
be devoted to the purposes and objects set forth in their agree- 
ment of association, and they may receive and hold in trust, or 
otherwise, funds received by gift or bequest to be by them de- 
voted to such purposes." This was the statute law of Massa- 
chusetts applicable to such corporations as the testator had in 
mind, as the law existed at the time of his decease. This law 
appears in substantially the same form in § 7 of Chap. 115 of the 
Public Statutes, of 1882. This limit of five hundred thousand 
dollars ($500,000) was extended in 1896 to "any corporation 
heretofore chartered by the Legislature for any of the purposes 
mentioned in § 2 Chap. 115 of the Public Statutes" (St. 
1896, Chap. 96), and remained the limit fixed by the policy of 
Massachusetts from 1874 until 1897, when the law now in force 
was enacted in these terms : " Any corporation heretofore organ- 
ized under any general or special law of this Commonwealth for 
any of the purposes mentioned in § 2 Chap. 115 of the Public 
Statutes may hold real and personal estate to the amount of not 
more than fifteen hundred thousapd dollars, for the purposes set 
forth in its charter" (St. 1897, Chap. 97). The present form 
of the law, not differing in any material respect from the above, 
appears in § 8 of Chap. 125 of the Revised Laws (1902). 
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On May 22, 1902, a special act of the Legislature of Massa- 
chusetts was passed whereby the Peter Bent Brigham Hospital 
was " authorized to hold, for the purposes for which it was incor- 
porated, real and personal estate to an amount not exceeding five 
million dollars in value" (St. 1902, Chap. 418). 

The legal eflfect of limitations of the kind here involved, where 
the property is in excess of the chartered capacity of the corpora- 
tion to receive and hold, has not been decided in Massachusetts. 

The question, however, has been specifically considered and 
determined in New York and Rhode Island. In the well-known 
case of the McGraw-Fiske legacy to Cornell University, where 
the charter of the university allowed it to hold "real and personal 
property to an amount not exceeding three millions of dollars in the 
aggregate," and the university had previously acquired property 
up to the limit, the Court of Appeals of New York held that the 
legacy, being in excess of the chartered limit, was void, and that 
the heirs at law of the testatrix were entitled to the property. 

In re McGraw^s Estate, 111 N.Y. 66. 

This case was afterwards aflSrmed by the Supreme Court of 
the United States, the Court considering itself bound by the con- 
struction of the charter and of the municipal laws of the State of 
New York adopted by the highest court of that State. 

Cornell University v. Fiske, 136 U.S. 152. 

The Court of Appeals of New York had, in an earlier case, 
adopted the same rule. 

Chamberlain v. Chamberlain, 43 N.Y, 424. 

The rule has recently been reaffirmed by the same court, in a 
case decided in 1898 by the Appellate Division of the Supreme 
Court, the decision being affirmed, on appeal, by the Court of 
Appeals, without any formal opinion. 

Hornberger v. Miller, 28 App. Div. 199. 
S.C. on appeal, 163 N.Y. 578. 

In that case the will devised and bequeathed the residue of 
the estate to a corporation known as " St. John the Baptist 
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Foundation." The value of the property so devised and be- 
queathed was claimed to be $243,000. By the general laws of 
New York, under which the corporation was organized, such cor- 
porations could take real estate up to $200,000 and personal estate 
up to $200,000. It was held, as to the property in excess of 
the chartered capacity of the corporation that the devise and 
bequest were void. The rule in New York was there stated to 
be as follows : " The whole devise or bequest, however, was not 
void. It was void only so far as it vested the corporation with 
property in excess of the amount that it was authorized by its 
charter to receive and hold." (28 App. Div., 199, 203.) 

The same rule has been expressly adopted by the Supreme 
Court of Rhode Island. 

Wood V. Hammond, 16 R.I. 98. 

In that case it was held that a corporation whose power to 
hold property is limited by its charter, cannot, as devisee or lega- 
tee, take or hold property in excess of such a limit. Chief Justice 
Durfee here entered into an exhaustive examination of all the 
authorities upon the subject. Referring to the doctrine laid down 
in certain cases, that only the sovereign power is entitled to raise 
the question as to ultra vires, the learned justice says that " the 
cases in which this doctrine has been declared have been for the 
most part cases where the corporations exceeding their limits 
have done so by purchase for value, and consequently where 
the vendor was estopped by his ow^n conveyance from contesting 
the title conveyed, and equally so his heirs, or where the persons 
challenging the title .were mere strangers to it, and as such in no 
position to question its validity" (p. 116). He further says, 
referring to the dictum in Jones v. Habersham (107 U.S. 174, 
183), which is much relied on by these respondents, that "it 
would seem that the doctrine received only a cursory considera- 
tion." The conclusion of the Court is thus expressed : "It seems 
to us that the natural and logical conclusion, independently of 
authority, is, that an artificial body created by law, without 
capacity to take or hold property beyond a certain limit, cannot, 
by reason of the very law of its being, take or hold property 
beyond that limit, and consequently that the courts ought to 
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recognize the fact in favor of any person who is entitled, on sup- 
position of the incapacity of the corporation, unless by estoppel 
or otherwise such person is precluded from making claim." 
The Court, in that case, further decided that the amendment of 
the charter extending the limit of capacity of the corporation did 
not affect the question, because the will took effect by relation 
from the death of the testator, and although the amendment to 
the charter was obtained before the probate of the will was com- 
plete, yet "the rights of all persons, designated as devisees or 
legatees therein, are to be regarded as determined by it at that 
time [the death of the testator], unless dependent upon future 
contingencies." 

See also Cromie'S Heirs v. Louisville Orphan's Home 
Society, 3 Bush. 365. 

The cases opposed to the contention of the complainant rest 
solely upon the proposition that the question cannot be raised for 
the determination of the courts, except by the sovereign power. 

This proposition is based chiefly, if not wholly, upon a 
dictum by Mr. Justice Gray, in Jones v. Habersham (107 U.S. 
174), where it is said, " restrictions imposed by the charter of a 
corporation upon the amount of property that it may hold can- 
not be taken advantage of collaterally by private persons, but 
only in a direct proceeding by the State which created it " (p. 
188). 

In the Rhode Island case above cited. Chief Justice Durfee 
showed clearly that this dictvm does not represent the law upon 
the subject. The question was not in issue in Jones v. Haber- 
sham {supra), for there, prior to the gift in question, the limita- 
tions in the original charter of the corporation had been repealed. 
In support of this dictum^ Mr. Justice Gray cites the following 

cases : 

Runyan v. Coster, 14 Pet. 122, 131. 

Smith V. Sheeley, 12 Wal. 358. 

Bogardus v. Trinity Church, 4 Sandf. (N.Y. ) Ch. 633. 

DeCamp v. Dobbins, 29 N.J. Eq. 36. 

Davis V, Old Colony R.R., 131 Mass. 258. 
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Bogardus v. Trinity Church (ubi supra) is an early ictum 
in New York, which must be regarded as overruled by the long 
line of New York cases above referred to. 

DeCamp v. Dobbins {ubi supra) ^ was reheard, upon appeal 
(31 N.J. Eq. 671, 690), and Chief Justice Beasley there took 
occasion to disapprove the doctrine. 

Davis V. Old Colony R.H. (ubi supra) ^ was merely a case 
of an ultra vires contract, which was held to' be void, without the 
intervention of the State. 

Riinyan v. Coster, and Smith v. Sheeley (ubi supra) are 
not cases of devises or bequests to charitable corporations in ex- 
cess of their chartered limits. 

If this dictum represents the law, it is obvious that, in no case, 
can the unlawful holding of property, in excess of the chartered 
limits, or the legal capacity of a corporation to hold property 
at all, by will, be assailed, unless direct proceedings by way 
of quo loarranto be brought by the State itself. This is so 
exceptional and unjust a doctrine that it should not be regarded 
as law, unless it can be shown that such a rule has been clearly 
and definitely established by direct decisions to that eifect. 
Moreover, suppose quo warranto proceedings to be instituted 
by the State, who would get the money or property unlawfully 
held by the corporation, in excess of its chartered capacity? 
Manifestly, not the State, but the heirs at law or next of 
kin of the testator. No intelligible reason can be suggested 
why they should not be able to get their own property by 
proceedings instituted by themselves. In any event, this ex- 
ceptional" doctrine can have no bearing upon the case at bar, 
where no corporation was in existence at the date of the testator's 
decease, or for nearly twenty-five years thereafter. The present 
proceeding might equally well have been brought by the heirs at 
law immediately after the decease of the testator, or at any time 
during the twenty-five years preceding the organization of the 
corporation. If proceedings had thus been brought, it would 
manifestly be absurd to urge that the legal capacity of a proposed 
corporation could not be assailed by the heirs at law, but could 
only be considered in a direct proceeding brought by the State, 
when there was no corporation in existence which could be joined 
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as a defendant in the quo warranto proceedings. So that if the 

suit had been brought earlier, this important issue could not have 

been avoided by reference to so technical a doctrine. If so, the 

real question can no more be avoided at the present time, for it 

would be to the discredit of the law, if it should be held to depend 

upon the mere accidents of bringing suit at an earlier or later 

time, or of organizing the proposed corporation before or after the 

bringing of the'suit. Moreover, the will speaks from the date of 

the testators death, and all questions as to the validity of the 

provisions of the will must be considered as of that date, and not 

with reference to a state of facts which has arisen twenty-five 

years later. So also, upon the contention of the respondents, it 

is alleged that the gift was immediate and vested in the charity at 

the date of the testator's decease. If this be true, the question 

of the legal capacity of the proposed corporation must be deter* 

mined solely as of that date. The question, in view of this 

claim, is whether the charitable gift was unlawful as of that date, I 

and upon the face of the will, without regard to the later actual ' 

occurrences. I 

It remains to consider the effect of the amendment to the 

charter of the corporation passed nearly twenty-five years after 

the decease of the testator. Obviously, so far as the testator's 

intention is concerned, his intention could not lawfully be carried 

out under the laws as they existed at the time of his decease, 

I 

which he must be presumed to have known. The general laws of | 

Massachusetts then limited the amount of property which such a 

corporation might hold, to the sum of five hundred thousand dollars. 

The residue of the testator's estate then amounted to about one 

million, three hundred thousand dollars. The testator must, 

therefore, be deemed to have contemplated a charitable bequest 

that, as to the excess at least, was invalid and unlawful at the 

time of his decease ; and, as to such excess, the gift has at all 

times remained unlawful up to the remote period of, at least, ' 

twenty-four years after his decease. I 

The only cases decided in Massachusetts cannot be regarded 
as conclusive upon the legal efl^ect of this amendment to the 
charter, or of the earlier amendment to the general laws. 

In the case of Baker v. Clarke Institution for Deaf Mules 
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(110 Mass. 8.8), the institution was allowed by its charter to 
hold property up to two hundred thousand dollars. The testator, 
in his lifetime, had given the institution fifty thousand dollars, and 
by his will gave the residue of his estate to trustees to invest and 
accumulate until it reached the value of two hundred thousand, 
dollars in gold coin, and then to pay it over to the corporation as 
a permanent fund. At the date of the testator's death and of the 
probate of his will, if the estate could have been settled immedi- 
ately, the residue would have amounted to one hundred and forty 
thousand dollars in gold, which, with the fifty thousand dollars 
given by the testator in his lifetime, would have made the total 
amount of the property, as it existed at the testator's death, within 
the chartered limits, so that the question here at issue was not 
strictly raised. The Court might have disposed of the case by 
holding that the accumulations went with the corpus of the 
estate. It appeared that the estate could not be settled, because 
of outstanding claims, for more than two years, and then the 
residue appeared to be more than two hundred thousand dollars. 
Meanwhile, the corporation had procured legislation authorizing 
it to hold two hundred thousand dollars worth of property be- 
yond the original limit. The Court here says that if the full 
execution of the trust "had been found to be impossible by 
reason of the continued incapacity of the cestui que trust to take 
the whole fund, it might have become necessary and proper for 
the Court to declare a resulting trust, as to the excess, in favor 
of the next of kin, to be implied by law," thus clearly intimating 
that, in Massachusetts, the question of the incapacity of the cor- 
poration to take property, may properly be taken advantage of 
collaterally by the next of kin, and that it would not be necessary, 
in order to raise the question, to bring a direct proceeding in the 
name of the sovereign against the corporation. The Court then 
lays down the principle that " we cannot doubt that the removal, 
by the legislature, of such a restriction upon the capacity of the 
corporation, before the complete execution of the ti^st, will enable 
it to receive the whole fund intended for its benefit, although it 
could not do so at the time the will took effect." 

But, in the case at bar, it is alleged that the vesting of the 
property and the time when the trust might have been completely 
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executed, or when, under the decision of the House of Lords 
(supra), the charity was entitled to call for the immediate pay- 
ment of the trust fund to it, without awaiting the prescribed ac- 
cumulation, occurred immediately upon the death of the testator. 
The question of incapacity of the corporation should, for the 
reasons previously given, be determined as of the date of the tes- 
tator's decease ; otherwise, if the amendment, at this late date, is 
held to be eifective, the decision would be different from what 
it could have been, if the case had been initiated by the heirs at 
law five years or twenty-five years ago, before any amendment 
affecting the chartered limits to the capacity of the coiporation. 

The above case involved only a present vested trust, with a 
mere postponement of the time for payment. It was not, as here, 
a charitable trust subject to a condition precedent and preceded 
by intervening estates or Interests in favor of individuals. The 
time for vesting of the trust is clearly the proper test, not the 
variable contingency as to when the trust may happen to be wound 
up by the trustees, which must determine the materiality of the 
amendment to the charter, as bearing upon the validity of the 
charitable trust. 

A somewhat similar decision was rendered in Fellows v. 
Miner (119 Mass. 541), where a charitable bequest made by a 
resident of Massachusetts to a town in another State was held not 
to be void because such town, at the date of the testator's death, 
was incapable under the laws of that State of taking the charitable 
gift, and that the fund might be ordered to be paid over to the 
town, upon its being enabled, by a subsequent act of the Legisla- 
ture of that State, to hold and administer the trust according to the 
will. Chief Justice Gray there says : " The fact that a charitable 
bequest, otherwise valid, cannot take effect immediately ; for want 
of proper objects or trustees, or of enabling acts of the Legisla- 
ture or of the Executive, will not defeat it." The questions as 
to proper objects or legatees and as to the soundness of this 
proposition of law, have already, to some extent, been considered 
(VIL, supra). 

The above decisions in Massachusetts cannot be regarded 
as decisive, in favor of the Legislative amendment made, in this 
case, at a remote period of time, and even then made in favor of a 
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corporation which waa not formed pursuant to the expressed in- 
tention of the testator, after the expiration of twenty-five years 
from his decease, but formed before that time' had expired. 

If the legislative amendments affected vested rights of the 
heirs at law and next of kin, the amendments were unconstitutional 
and void, under the State and Federal Constitutions. 



IX. 

CONSTRUCTION OF BRIGHAM WILL. 

Under no Reasonable Construction can the Charitable Trust be 

Sustained. 

There are certain rules in the construction of wills, so far as 
charities and the Rule against Perpetuities are coDceiiied, which, 
though self-evident, have sometimes been overlooked on account 
of the prejudice from which all judges have not been free, in favor 
of sustaining charitable gifts, even when not properly and law- 
fully constituted and created. 

The proper rule of construction was laid down by Lord S«el- 
borue in these terms : " If the construction of the words is one 
about which a court would have no doubt, though there was no law 
of remoteness, that construction cannot be altered, or wrested to' 
something different, for the purpose of escaping from the conse- 
quences of that law." 

Pearks v. Moseley, 5 App. Cas. 714, 719. 
See also In Re Bowen (1893), 2 Ch. 491. 

So also Baron Parke says : " Our first duty is to construe 
the will, and this we must do, exactly in the same way as if the 
Rule against Perpetuity had never been established, or were re- 
pealed when the will was made ; not varying the construction in 
order to avoid the effect of that rule, but interpreting the words 
of the testator wholly without reference to it." 

Bungannon v. Smith, 12 CI. & F. 546, 599. 

Similarly, Lord O'Hagan, the Lord Chancellor of Ireland, 
says ; " I concur with ^the observation of Lord Cairns, when Lord 
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Chancellor of England, in one of the cases cited, that in matters 
of this description we are not unduly to lean either to the claims 
of charity, or to those of the relatives who contest them, but to 
be guided simply by an honest regard to the true meaning and 
effect of the terms in which the devise or bequest has been de- 
clared." 

Stewart v. Green, 5 Irish Rep. (Eq.) 470, 476. 

So also Lord Chancellor Loughborough, in the famous case 
(Thellusson v. Woodford, 4 Ves. 227, 11 Ves. 112), which led 
to the adoption of the Thellusson Act (39 & 40 Geo. III., c. 98), 
says, "The great amount of the property (£600,000) can in no 
possible shape of the case enter into the judgment. The same 
rule must guide the determination, whether the property is £100 
or half a million. The piety or the prudence of the disposition 
can as little afford any fair and just ground for controlling the 
will. ... It is my duty to give effect to the will, as far as 
the intention can be clearly made out. It is not permitted to me 
to be affectedly ignorant of the intention ; much less, to control a 
certain and established intention upon my own idea of the fitness 
or unfitness, the liberality, or the political tendency, of it (4 Ves. 
227,340)." 

For similar statements see 

Eldred v. Meek, 183 111. 26, 38. 

Wood, V. C, in Cattlin v. Brown, 11 Hare, 372. 

Dungannon v. Smith, 12 CI. & F. 546, 578, 588. 

Tilden v. Green, 130 N.Y. 29. 

Thompson v. Shakespear, 1 De G. F. & J. Ch. 399. 

Similarly, the Master of the Rolls (Lindley) has recently 
said : " Of course we are not at liberty to misconstrue the will in 
order to avoid an intestacy resulting from the application of that 
rule" [against perpetuities.] (In re Turner {1^99), 2 Ch. 739, 
744.) Courts" cannot make a new will or build up a scheme for 
the purpose of carrying out what might be thought was or would 
be Jin accordance with the wishes of the testator," (Eldred v. 
Meek, 183 111. 26, 38.) 
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The general principles of law relating to perpetuities having 
previously been considered, it remains to construe the terms of 
the Brigham will and apply the law to the case at bar. 

In this case, the third to the thirteenth clauses of the will 
were devoted to direct bequests of various suras to individuals 
and to charity. The fourteenth clause, divided into sections, 
obviously intended to treat the entire residue of the estate as one 
fund, or as an entity composed of the entire rest and residue of 
the property, real and personal, remaining after the direct bequests 
and provisions contained in the preceding thirteen clauses. At 
the beginning of the fourteenth clause, before the numbered sec- 
tions, the testator directed his executors "to take, hold, manage 
and invest " the residue of the estate " for the term of twenty-five 
years from the time of U)y decease, and to take the rents, interest, 
income and profits thereof and from the net income thereof to 
appropriate and pay as follows, that is to say : " 

"(1.) They shall pay to my sister the said Sarah B. Jacobs 
the sum of five hundred dollars in each and every month, during 
her natural life. 

" (2.) They shall pay to my niece Sarah Jane Brigham 
Kendall the sum of two thousand dollars annually during her 
life, in equal quarter-annual payments ; and at her decease, they 
shall distribute the sum of thirty-two thousand dollars to and 
among her children or child, if any, who shall survive her. If 
she leave no child living at her decease, this legacy to her children 
shall lapse." 

Thus far, the provisions in favor of the individuals named, do 
not contravene the Rule against Perpetuities; for the class to 
take the $82,000 at the decease of his niece, Mrs. Kendall, must 
become ascertained immediately upon her decease, though it is 
subject to a contingency up to that time. Her children surviving 
at the time of her decease would accordingly take, by way of 
executory devise or possibly contingent remainder, a valid equit- 
able bequest of $32,000, which would necessarily vest in them 
within the period of a life in being. 

The subsequent charitable gift, in favor of the proposed hos- 
pital, involves some consideration of the possibilities which might 
occur with reference to the preceding gifts. There is no doubt. 
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upon the construction of the will up to this point, that the execu- 
tors, although not, in terms, called trustees, were directed to hold 
and invest the residue for the term of twenty-five years, and to 
make certain payment's, whether out of income or of principal, to 
certain individuals, and that in so doing, the executors were to act, 
not qua executors, but qua trustees. In other words, the executors, 
as trustees, held the legal title to the residue, in trust for the vari- 
ous beneficiaries named and in the manner indicated. As by later 
provisions the executors were required, at the end of twenty-five 
years, to dispose of the residue, and upon the formation of the pro- 
posed corporation, to transfer the entire property to such corpora- 
tion in fee, it is obvious that the executors, as trustees, held the 
legal estate of the entire residue in fee, in accordance with the 
ordinary principle, that trustees take such an estate and to such 
an extent as may be necessary in order to enable them to carry 
out the trusts required of them. If they are required to convey a 
fee, they will take the legal estate in tee. Nor can there be any 
doubt that the testator's niece, Sarah Jane Brigham Kendall, had 
an equitable or beneficial interest or estate in the property, the 
legal estate in which was held by the tnistees ; that her equitable 
interest was to the amount of two thousand dollars, annually, dur- 
ing her life ; that this created in her an equitable life estate or 
interest to this amount ; that her children who survived her 
would have an equitable interest or estate, whether by way of 
executory devise or contingent remainder, in the residue held 
by the trustees, to the extent of a payment in gross of thirty -two 
thousand dollars. 

Sections 3 to 7 of the fourteenth clause differ from these pro- 
visions, in favor of Mrs. Kendall and her surviving children, only 
in details and amounts, and in the naming of other private persons 
as beneficially interested in the residue, under similar provisions. 

The Rule against Perpetuities concerns itself with possibil- 
ities, and not at all with the probabilities. Whatever the proba- 
bilities may have been, there were two distinct possibilities as to 
the gift in favor of Sarah Jane Brigham Kendall and her surviving 
children, and the same conditions apply equally to all the other 
individuals named in the fourteenth clause : — 

Firsts — She might have lived fifty years, or at least more 
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than twenty-five years, after the decease of the testator, in which 
event, out of the principal and accumulated income, the trustees 
would have been obliged to continue the payment of two thousand 
dollars, annually, to her for life, and at her decease to pay the gross 
sum of thirty-two thousand dollars to her children who should 
then survive her, or the trustees would have been obliged, at the 
end of twenty-five years, to set aside out of the accumulated 
fund, whether principal or income, sums suflScient to meet and 
pay the beneficial interests of Mrs. Kendall and her surviving 
children. 

Secondly^ — Mrs. Kendall might have died within one year 
from the decease of the testator, in which event her equitable life 
estate would have ceased, and an equitable interest in the trust 
fund, to the amount of thirty-two thousand dollars, would then 
have vested in her children then surviving her, and the trustees 
were then required to pay the sum of thiity-two thousand dollars 
to such children immediately, out of the income of the property, 
if sufficient, and probably out of the principal, if the income had 
not then accumulated to that extent, or if losses had occurred 
which left the principal impaired. It was also possible that all 
her children might have died within a year after the decease of 
the testator. In any event, there was a distinct possibility that a 
period of twenty-four years might elapse between the expiration 
of her life, and of all other lives in being referred to in the will, 
and the time provided for the vesting of the estate, whether le- 
gally or equitably, in the proposed charitable corporation, which 
was to be formed and organized at the expiration of twenty-five 
years from the death of the testator. Twenty-four years, as a 
term in gross, not dependent upon a life or lives in being, con- 
flicts with the Rule against Perpetuities, and a future estate or 
interest, legal or equitable, which may, by possibility, x\ot vest 
within that time, is clearly void, as shown above, whether given 
to individuals or to charity, at least where there is a preceding or 
intervening estate or interest. 

In section 7 of the fourteenth clause (the earlier part of the 
same section providing for Piugenia M. Howard and her surviving 
children), the executors, as trustees, were required to "add the 
balance of said net income, that shall remain after making the 
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payments aforesaid [^.e., to the individaals named and in the man- 
ner prescribed, which payments during the twenty-five years might 
have aggregated $365,500, or thereabouts], to the principal of my 
said estate, so that the same may be accumulating for the term 
of twenty-five years aforesaid ; and at the expiration of said term 
of twenty-five years from my decease, my said executors shall set 
aside a sum or sums of money and may deposit the same in some 
safe trust company — preference being given, other things being 
equal, to the Massachusetts Hospital Life Insurance Company, of 
said Boston, — which shall be sufEcent to provide for the payment 
of such of the foregoing legacies and bequests, if any, as shall then 
be unfulfilled ; or may provide for the payment of such unpaid 
legacies and bequests by the purchase of annuities for the unpaid 
legatees or otherwise, as my said executors shall deem expedient." 

Thus, at the end of twenty-five years, sums requisite for the 
payment of the life and other interests of the individuals named 
were required to be taken out of the trust funds and property, as 
then existing, whether principal or income. While, as shown 
above, one distinct possibility of the case, having regard to the 
Rule against Perpetuities, was that all life tenants and other 
persons named in the will might die within one year from the 
decease of the testator, thus leaving a period of twenty-four years 
to expire before the estate was intended to or could vest in the 
proposed hospital; yet, on the other hand, there was the addi- 
tional possibility that the lives in being might last for twenty-five, 
fifty, or even seventy-five years, and that the residue, instead of 
increasing in value by accumulations, might have suffered losses, 
and, in that event, the trustees might have been obliged, at the 
expiration of twenty-five years, to set aside a considerable part 
of the principal of the trust property, perhaps the whole, in order 
to fulfil the unexecuted trusts in favor of the individuals named 
in the will. 

After the provisions above quoted, section 7 continues as 
follows : 

'' After the payment, or provision for the payment, as afore- 
said of all the foregoing bequests and legacies, the unexpended 
balances, if any, shall 'be paid to and for the use of the hospital 
hereinafter provided for." 
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This and the subsequent provisions clearly refer to the speci- 
fied hospital, with the name of the testator attached, as a monu- 
ment to him, and cannot be construed as a gift for hospital 
purposes generally, which could be turned over by the courts to 
some other hospital corporation or to a corporation formed at a 
different time and in a different manner from that provided for by 
the testator, or even to an unincorporated hospital. 

In view of the provisions above quoted, it cannot success- 
fully be contended that there is no beneficial estate or interest 
impressed upon the trust property, in favor of private individuals, 
prior to the estate or interest created in favor of the charity. 
Nor can the will properly be construed as providing for a charit- 
able trust, in favor of a corporation not in esse, without any inter- 
vening gift of a beneficial interest in the trust property to 
individuals, especially considering the fact that the individuals 
were first to be provided for out of the trust property, and that 
the charity was to take only ''the unexpended balances, if any," 
with the possible result that the individuals might receive the en- 
tire property and the charity get nothing. 

After the above provisions, the 8th section of the fourteenth 
clause provides as follows : " At the expiration of said term of 
twenty-five years from the time of my decease, my said executors 
shall dispose of said rest and residue of my property and estate 
and of all the interest and accumulations which shall have accrued 
thereon, for the purpose of founding a hospital in said Boston, to 
be called the Brigham Hospital for the care of sick persons, in in- 
digent circumstances, residing in the said County of Suffolk, in 
the following manner, — that is to say : 

"They shall procure the formation of a Corporation, to be 
called the ' Brigham Hospital ' with suitable provisions as to 
officers, their powers and duties for control, direction, conduct 
and administration of the Corporation and the care and manage- 
ment of the funds in its charge ; and upon the legal formation 
and organization of said Corporation, my said executors shall 
transfer to it all the property and estate provided for it as afore- 
said, to be by it used and employed for the purposes above de- 
clared : — and I give, devise and bequeath said rest and residue 
of my property and estate accordingly." 
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The evident intention of these provisions is that the trustees 
shall have a legal estate sufficient for carrying out the purposes of 
the trust, which required a legal estate in fee to be vested in the 
trustees. The trustees, accordingly, held a legal estate in the 
entire residue, in fee, and in trust, during the twenty-five years, to 
pay the income, or a portion of the income, to certain individuals, 
and to accumulate the balance, if any; and, upon the expiration 
of the twenty-five years, in trust to set aside certain sums for the 
benefit of individuals, to convert the entire estate into personalty, 
and then to pay over and transfer the entire property then re- 
maining in the hands of the trustees to the proposed charitable 
corporation, " upon the legal formation and organization of said 
corporation." 

The special question of construction, whether the charita- 
l>le gift in question is to be regarded as contingent or vested, is 
considered under the next heading. 



X. 



THE CHARITABLE TRUST WAS SUBJECT TO ONE OR MORE CONDI- 
TIONS PRECEDENT, AND WAS NOT A VE&TED GIFT. 

With respect to the construction of this will, the respondents 
must satisfy the Court that the charitable trust, in favor of the re- 
spondent hospital corporation, was a vested and not a contingent 
gift. A gift to charity may, doubtless, be made conditional as well 
as a gift to individuals. The question, in any particular case, is 
merely one of construction, whether the gift is intended by the 
testator to be vested or contingent. 

The authorities are agreed upon the proposition laid down by 
Lord Selborne, that "if the gift in trust for charity is itself condi- 
tional upon a future or uncertain event, it is subject, in our judg- 
ment, to the same riiles and principles as any other estate depend- 
ing for its coming into existence upon a condition precedent. If 
the condition is never fulfilled, the estate never arises ; if it is so 
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remote and indefinite as to transgress the limits of time prescribed 
by the rales of law against perpetuities, the gift fails ab initio.^ 

Chamberlayne v. Brockett, L.R. 8 Ch. App. 206, 211. 
Re Gyde, 78 L.T.R., 449 (1898). 
In re White's Trust, 33 Ch. Div. 449. 
See cases cited under VI., supra. 

It is evident that, in the application of the above rule, the 
mere lapse of such a term in gross as conflicts with the Rule 
against Perpetuities, as for example a term of twenty-five years, 
prior to the vesting of the estate, whether legal or equitable, is 
treated by the authorities in the same way as " a future or uncer- 
tain event" which may happen at too remote a time. 

Andrews v. Lincoln, 95 Me. 541. 
Johnston's estate, 185 Pa. St. 179. 
See cases cited under VI., supra. 

The above rule, accordingly, covers the mere expiration of a 
term of years as a " condition precedent " to the vesting of a gift. 
The only escape for the respondents is to attempt to uphold such 
a construction of the will as will convert the gift from a future 
and contingent one, as was intended, into an immediate and vested 
gift. Unless they can convince the Court that the gift was a vested 
one, they must fail. In all cases where such a question is raised, 
the issue involved becomes a mere question of determining the 
intention of the testator, upon a proper and reasonable construc- 
tion of the terms of the will, in the light of the principles of inter- 
pretation which the courts have adopted in similar cases. The 
courts have laid down certain rules as to the construction and in- 
terpretation of wills, which fully support the complainant's con- 
tention, that the charitable gift in question was contingent and 
executory, and not vested and immediate, if the question were 
otherwise doubtful upon an examination of the language used by 
the testator. 

It is true that the law generally favors charitable gifts. It is 
true also that, in the construction of wills, '* it is a settled rule of 
law, that a gift shall not be deemed to be an executory devise if it 
is capable of taking efiect as a remainder ; and it is equally well 
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settled, that no remainder will be construed to be continorent 
which may, consistently with the intention, be deemed vested." 

Hoar, J., in Blanchard v. Blanchard, 1 Allen, 223, 235. 
See also Teele v. Hathaway, 129 Mass. 164, 166. 

In considering the nature of the estate or interest given to 
the respondent hospital corporation under this will, it may be 
suggested by the respondents that the gift was capable of taking 
effect as an equitable remainder. 

While it is true that, strictly speaking, the doctrines as to 
livery of seisin and remainders are the products of the feudal law, 
and therefore have no application to equitable estates, yet similar 
equitable estates are treated upon the same principles as legal re- 
mainders, for equity follows the law. One of the essential quali- 
ties of a remainder is " that it must vest on the expiration of the 
previous estate or estates as originally limited. A remainder 
cannot cut short or overlap the preceding estate, and no interval 
of time must separate it from such estate. The paiticular estate 
and the remainders form an unbroken series. Each remainder is 
said to be supported by the preceding estates.^' 

Gray, Perp., § 8. 

"The essence of a remainder is, that it is to arise immedi- 
ately on the termination of the particular estate by lapse of 
time or other determinable event, and not in abridgment of it. 
. One of the tests, therefore, by which to distinguish 
between estates in remainder and other contingent and conditional 
interests in real property, is, that where the event, which gives 
birth to the ulterior limitation, determines and breaks off the pre- 
ceding estate before its natural termination, or operates to abridge 
it, the limitation over does not create a remainder, because it does 
not wait for the regular expiration of the preceding estate." 

Brattle Square Church v. Grant, 3 Gray, 142, 149, 150. 

Tested by these principles, the Brigham Hospital or the re- 
spondent hospital corporation did not have an equitable estate, by 
way of remainder. Stated in its simplest form, without regarding 
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the distinction that a portion and not the whole of the probable 
income was given to the annuitants, the gift here was practically 
equivalent to a devise or bequest to A for life, and whether he 
should die prior to the expiration of twenty-five years from the 
decease of the testator, or after the end of such term, the estate 
and property should pass, at the end of such term of twenty-five 
years, to the Brigham Hospital, which was then to be formed, in 
fee. Such a gift or devise could not be a remainder, in any 
sense, for if A should die in the first year after the testator's 
decease, an interval of twenty-four years would separate the par- 
ticular estate from the future estate. If, on the other hand, A 
should live more than twenty-five years, the expiration of the 
term limited would determine and break off the preceding estate 
before its natural termination and would operate to abridge it, 
and thus the future estate would not await the regular expira- 
tion of the preceding estate. This would equally be true, in case 
the Brigham Hospital were a corporation in existence at the de- 
cease of the testator. From any point of view, the future estate 
here in question would conflict with the essential features of a re- 
mainder. If the estate in question could, in any event, be consid- 
ered a technical remainder it could not be a vested remainder, in 
fee, after a preceding life estate, for a remainder is said to be 
vested, " when at any time during its continuance it is ready to 
come into possession, whenever and however the preceding estates 
determine." (Gray, Perp., § 0.) 

The future estate in question was not ready to come into 
possession at the natural expiration of any one or all of the life 
estates provided for by the will, within the term of twenty- five 
years after the death of the testator, for the Brigham Hospital, 
the legatee and devisee named, was not then in existence and 
could not, consistently with the terms of the will, come into ex- 
istence until after the expiration of that term. So that, if the 
estate to the donee named was, in any sense, a remainder, it could 
only be a contingent remainder, and a contingent equitable re- 
mainder is not a vested interest, and is accordingly subject to the 
Rule against Perpetuities. Moreover, " unless a contingent re- 
mainder becomes vested on or before the termination of the pre- 
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ceding vested estates, it can never come into possession : it has 
perished." (Gray, Perp., § 10.) 

Accordingly, the estate of the Brigham Hospital, if a con- 
tingent remainder, would have perished, upon the determination 
of the preceding life estates prior to the expiration of the twenty- 
five year term, because it had not then and could not then become 
vested in the corporation named. 

As the estate in question is not capable of taking effect as a 
remainder, it must take effect, if at all, as an executory devise. 
As an executory devise, was the gift in question contingent, that 
is, subject to one or more conditions precedent? Or, on the 
other hand, was it intended to vest in the Brigham Hospital 
immediately and absolutely upon the death of the testator, 
subject only to a postponement of the time for payment, or for 
the actual enjoyment of its beneficial interest in the property? 
It might be urged that any executory devise of an estate to 
arise in faturo^ upon the expiration of a specified time, is con- 
tingent, to the extent that the estate does not vest or take effect 
until the expiration of the time limited, and is accordingly within 
the Rule against Perpetuities, if the time stated is too remote. 
Thus, suppose a devise of land to trustees in fee, in trust to con- 
vey the same, upon the expiration of fifty years, to A B and his 
heirs. The equitable estate to A B, an existing person, and his 
heirs, though in a sense vested in him, would clearly be subject to 
the Rule against Perpetuities and void, because limited to vest in 
him after the fulfilment of a condition precedent; namely, the ex- 
piration of a term of years which must occur beyond the time 
allowed by the Rule. So that it may be sufficient here to show 
that the estate in favor of the Brigham Hospital was not a vested 
remainder, but must take effect, if at all, by way of executory de- 
vise, at the expiration of a term of years too remote. However 
that may be, decisions holding estates in remainder to be contin- 
gent rather than vested, have equal application here, in the con- 
sideration of the question whether this gift was intended to be 
vested immediately at the testator's decease, or to become so only 
at the expiration of twenty-five years from that -time. It is true 
that " vested remainders are strongly favored, but they always 
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yield when a contrary intention of the testator is to be gathered 
frora a fair construction of the entire will.*' 

Knowlton v. Sanderson, 141 Mass. 323, 326. 
Hale V. Hobson, 167 Mass. 397, 400. 

The numerous cases, in the courts of Massachusetts, in which 
the question has arisen, as to whether remainders should be 
regarded as vested or contingent, are collected and explained in 
a recent case. 

Hale V. HoUon, 167 Mass. 397. 

The following cases may be referred to, in which remainders 
have been held to be contingent : 

Hurl hurt v. Emerson, 16 Mass. 241. 
OIney V. Hull, 21 Pick. 311. 
Rich V. Waters, 22 Pick. 563. 
Winslow V. Goodwin, 7 Met. 363. 
Houghton V. Kendall, 7 Allen, 72. 
Amory v. Leland, 12 Allen, 281. 
Thomson v. Ludington, 104 Mass. 193. 
Hall V. Hall, 123 Mass. 120. 
Denny v. Kettell, 135 Mass. 138. 
Knowlton v. Sanderson, 141 Mass. 323. 
Proctor V. Clark, 154 Mass. 45. 
Peck V. Carlton, 154 Mass. 231. 

Upon the question whether the gift here vested at the testa- 
tor's decease, a close analogy is furnished by that class of cases 
which holds that a gift in trust to accumulate the income until 
unborn grandchildren shall respectively attain the age of twenty- 
five years, when a proportionate part of the principal and the 
accumulations shall be paid over to each of them, with no pro- 
visions for the maintenance of, or the payment of the income to 
them, meanwhile, is a contingent gift to a class to be determined 
at the end of the period named, and so is void, as being in con- 
flict with the Rule against Perpetuities. 

Hall V. Hall, 123 Mass. 120. 
Hale V. Hobson, 167 Mass. 397. 
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Gray, Perp., § 374 and cases cited in note 1. 

Sears v. Putnam, 102 Mass. 5. 

Palmer v, Holford, 4 Russ. 403. 

Pickford v. Brown, 2 K. & J. 426. 

Fox V. Fox, L. R. 19 Eq. 286. 

Bute V. Harman, 9 Beav. 320. 

In re Turney (1899), 2 Ch. 739. 



Numerous other cases have arisen where gifts have been held 
to be contingent and void, when given to a class of persons the 
members of which were not ascertained or in existence at the 
death of the testator, and were required, by the terms of the will, 
to be ascertained and determined at some future and remote 
time. 

Fosdick V, Fosdick, 6 Allen, 41. 
Thomdike v, Loring, 15 Gray, 391. 
Lovering v. Worthington, 106 Mass. 86. 
In re White's Trust, 33 Ch. Div. 449. 
Wentworth v. Fernald (Me.), 42 At. Rep. 550. 
See Sanderson v. White, 18 Pick. 328, 336. 
Case of Sutton Hospital, 10 Coke, 22. 
Attorney General v, Bowyer, 3 Ves. 714. 
Attorney General v. Bishop of Chester, 1 Brown's 

Ch. 444. 
Sinnett v. Herbert, L.R. 7 Ch. 232. 
Chamberlayne v-. Brockett, 21 W. Rep. 299. 



In the determination of the question, whether a gift is vested 
or contingent, the courts, while admitting that the question is one 
of construction in the particular case, have laid down certain gen- 
eral principles of interpretation and construction, and have thus 
arrived at certain distinctions which are to be applied to the 
terms of the will which happens to be under discussion. Accord- 
ingly," there is a distinction between a gift of a legacy to a per- 
son to be paid to him at a future time, and a direction fo pay or 
transfer the legacy to him at a future time. . . . [In the lat- 
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ter casej until the time arrives he has no vested interest in the 
bequest." 

Eldred v. Meek, 183 III. 26, 37. 

Scofield V. Olcott, 120 111. 362. 

Kingman v, Harmon, 131 111. 171. 

"Thus, a direction to trustees to pay {iransj^er^ deed, etc.,) 
to certain devisees 'when they arrive at twenty-five years of age,' 
or ' upon their becoming twenty-five years of age,' has been held 
to convey a contingent interest only." 

Eldred v. Meek, 183 111. 26, 37. 
Leake v. Robinson, 2 Mer. 363. 
Coggin's Appeal, 124 Pa. St. 10. 

This principle is plainly applicable to the case at bar, without 
at present referring to the many other reasons requiring the same 
construction. It suffices here to refer to the terms of the will, 
which required (after the preliminary steps had been taken at the 
end of twenty-five years, as provided in the eighth section of 
the fourteenth clause) that " upon the legal formation and organ- 
ization of said corporation, my said executors shall transfer to it 
all the property and estate," etc., thus using the exact term 
("transfer") appearing in the distinction laid down in Eldred v. 
Meek (supra^). In the application of the same principle of con- 
struction, the courts have, in certain cases, where legacies were 
merely to he paid to children or grandchildren, upon their attain- 
ing the age of twenty-five years, construed such provisions as a 
mere postponement of the time of payment of the legacy, and 
have accordingly held such gifts to be vested, subject to their 
being divested, if the children or grandchildren did not attain the 
required age. 

In re Turney, (1899) 2 Ch. 739. 
Gosling V. Gosling, 32 Beav. 58. 
Fox V. Fox, L.R. 19 Eq. 286. 

Such decisions are, however, clearly limited to cases where 
it is apparent from the terms used that the testator intended that 
the beneficiary named should possess and own a defined share 
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within the period, or should have some beneficial interest during 
the period, either by way of receiving the income or by being 
entitled to support or maintenance. Such decisions, moreover, 
are held to have no application to cases where parties other than 
the beneficiaries in question are entitled to receive the income or 
a portion of the income during the period, or where, as here, 
parties other than the beneficiary named have an interest in the 
accumulations of the income provided for. This principle of 
construction has, in all such cases, been definitely rejected by 
the Massachusetts courts, which hold that such gifts are con- 
tingent and vest only upon the attainment of the required age, 
and are not gifts that are vested upon the death of ttie testator, 
subject to being divested. 

Hall V. Hall, 123 Mass. 120. 
•Hale V. Hobson, 167 Mass. 397. 
See other cases above cited. 

If the gift of the future estate, in the case at bar, had been 
to individuals, it is clear that, in Massachusetts, it would be con- 
strued as a contingent gift. 

Hall V. Hall, supra. 
Hale V. Hobson, supra. 

This consideration is conclusive upon the construction of the 
terms of this will, for the language of charitable gifts must be in- 
terpreted upon the same principles as gifts to individuals. The 
same words, if contingent in the one case, are equally so in the 
other. 

That the gift to charity, under the Brigham will, was not 
intended to vest, and, in fact, could not vest in the charity, upon 
the testator's decease, or at any other time prior to the expiration 
of twenty-five years after his death, is conclusively shown by the 
fact that the charitable gift included accumulations. Obviously, 
as has been said, "accumulations accrue after the death of the 
testator, and could not vest at that time." 

Hall V. Hall, 123 Mass. 120. 
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Similarly, in a recent case, Mr. Justice Morton says, " What 
is to be distributed amongst the grandchildren will consist not 
only of the residue, and of the legacies that may fall in, but also 
of the accumulated interest. Plainly, this last could not vest at 
the testator's death, and that tends to show that the vesting of the 
whole was postponed till the arrival of the event on which the 
distribution is made to depend/' 

Hale V. Hobson, 167 Mass. 397, 398, 399. 
See also Palmer v. Holford, 4 Russ. 403. 
Tainter v. Clark, 5 Allen, 66. 
Thellusson v. Woodford, 4 Ves. 227. 
Chamberlayne v. Brockett, L.R. 8 Ch. App. 206, 211. 

It is true that, ordinarily, the gift of the residue carries with 
the corpus of the estate the income derived therefrom, except in 
the case where there is a direction for accumulation. It is well 
settled that a bequest of the income is separable from a gift of the 
corpus of the estate, and that the former may be valid, while the 
latter is not, or vice versa. 

Gooding v. Read, 4 DeG., MacN. & G. 510. 
See In re Finch, 17 Ch. Div. 211. 
Chance v. Chance, 16 Beav. 572. 
Patching v. Barnett, 51 L. J. Ch. 74. 

There can be no doubt that, under this will, the gift to charity 
included, not only the original principal or what should remain 
therefrom, in case of the impairment of the capital by reason of 
losses, but also the accumulations of income, or a portion thereof, 
which might arise during a period of twenty-five years. The 
eighth section says expressly that, at the expiration of the term, 
the executors shall dispose of the property and of '* all the inter- 
est and accumulations which shall have accrued thereon." It is 
also clear that, during the term and at the end of it, the annui- 
tants and other persons named had an interest in the income or in 
the accumulations of income, for all the payments to them (which 
might, by possibility, under the terms of the will, have amounted 
to approximately three hundred and sixty-five thousand dollars) 
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were to be paid out of the income and the accumulations of in- 
come primarily, and, if those did not prove sufficient by reason of 
losses, resort could then be had to the principal, as it would seem. 
The first use declared for the income of the residue was in order 
to meet these annuities, amounting to nine thousand, one hundred 
dollars ($9,100) per annum, the testator having directed his 
executors to hold the residue for twenty-five yeai's, and " to take 
the rents, interest, income, and profits thereof, and from the net 
income thereof to appropriate and pay as follows, that is to say," 
following this direction with provisions for life annuities and pay- 
ments in gross, as set forth in the first seven sections of the four- 
teenth clause. 

It would seem, though this question does not seem to be . 
material to the case, that it was the intention of the testa- 
tor that, if the income of the residue in any one year should 
fail to be sufficient to pay the annuities accruing in that year, as 
well as the payments in gross, on the decease of life annuitants, 
which became payable in that year, the deficiency might be made 
up out of the accrued accumulations of income, or even out of the 
principal. However that may be, it is clear that, at the end of the 
term of twenty-five years, if any of^the life annuitants should then 
be alive, their annuities, and the payments in gross to be made 
upon their decease, became chargeable upon the fund as an entity, 
including principal and accumulations of income, as it then stood, 
and that sums sufficient to meet these payments were then to be 
taken by the executors out of the accumulated income, if sufficient 
for the purpose, and, if not, out of the original principal. This 
appears clearly from the provisions in the seventh section, that, 
after the accumulation there provided for, and " at the expiration 
of said term of twenty-five years from my decease, my executors 
shall set aside a sum or sums of money . . . which shall be 
sufficient to provide for the payment of such of the foregoing 
legacies and bequests, if any, as shall then be unfulfilled," and 
that the executors, in lieu of so doing, might purchase annuities 
to meet such payments, and that '* after the payment or provision 
for the payment as aforesaid of all the foregoing bequests and 
legacies^ the unexpended balances, if any, shall be paid to and for 
the use of the hospital hereinafter provided for." These provi- 
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sions leave no doubt that the annuitants and other persons named, 
if they should survive so long, would have an interest in the accu^ 
mulations, as then existing, if not also in the principal, and that 
the property, as a whole, including principal and accumulations of 
income, then became chargeable with the payments of amounts 
unascertainable at the time of the testator's decease, in favor of the 
annuitants and other persons named, prior and preferential to any 
interest of the charity in the accumulated fund. 

In this respect, the case differs from a somewhat similar will 
construed in a recent case in the House of Lords, where it was 
held that, if there is an absolute gift vested in a specifically named 
existing charity and so vested at the decease of the testator, though 
payable at a future time and upon a future event, with a direction 
to accumulate the income in the meantime for the sole benefit 
of the charity, and to pay the accumulated income at the same 
time as the principal, the Court will not enforce the trust for ac- 
cumulation, there being no person having any interest in the ac- 
cumulation but the legatee named. The Court, accordingly, held 
that such a legatee may, at any time after the decease of the tes- 
tator, put an end to the accumulation which is exclusively for its 
benefit, and is entitled to the immediate payment of the principal 
and any accumulations thereon at any time when he may call for 
it; that this principle is fully as applicable, where the legatee is a 
charity, incorporated or unincorporated, as where he is an indi- 
vidual ; and that, accordingly, although such an accumulation is 
directed for more than twenty-one years from the death of the 
testator, the Thellusson Act has no application, because the accu- 
mulation may be stopped, and the principal may be required to be 
paid over to the legatee, immediately upon the decease of the tes- 
tator. In this case, according to the will as construed by the 
Court, the residue was given absolutely to the five existing chari- 
ties named, in equal shares ; the annuities were charged on the 
income ; ^* the surplus, if any, of such income in any year is given 
to the charities absolutely ; " and " such surplus is to be accumu- 
lated until the annuities have come to an end, and the accumula- 
tions are then to be divided between the charities;" but "the 
annuitants have no claim to the accumulations and have no right 
to have any deficiency in any year paid out of the accumulations 
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arising from the surplus of previous years." As stated by Lord 
Justice Lindley, in the Court of Appeal, " the next of kin claim 
the accumulations under the Thellusson Act. The charities claim 
them on the ground that they, being the only persons entitled to 
the annual surpluses as they arise, were and are entitled to have 
them paid over to them every year, and that the trust for accumu- 
lation is invalid and may be disregarded." This claim of the char- 
ities was sustained by Mr. Justice Sterling in the Court below, 
and by the Court of Appeal, and finally by the House of Lords. 

Wharton v. Masterman, (1895) App. Cas. 186. 
Affirming Harbin v. Masterman, (1894) 2 Ch. 184. 
/S^ee Harbin v, Masterman, L.R. 12 Eq. 559. 
Gosling V. Gosling, 32 Beav. 58. 
S.C., L.R. IH. ofL. 7. 

It is clear, aside from all other reasons, that the Brigham will 
cannot fairly be construed as an absolute vested gift of the kind 
which was the subject of the above case, because of the fact, as 
shown above, that the annuitants named in this will and the parties 
entitled to the payments in gross did have a claim to the accumu- 
lations, and did have rights and interests in the accumulated fund, 
consisting of principal and income, certainly at the end of twenty- 
five years, if they should so long survive; and, for that reason 
alone, it could not be ascertained until the expiration of that time 
what parties would have a right to have their payments charged 
upori the accumulated fund or what the amounts of their interests 
would be, or what amount, if anything, would then remain, out of 
the accumulations of income or out of the principal, to be paid 
over to the charity. Accordingly, for these reasons, if for no 
other, the charitable gift must be regarded as contingent, up to the 
expiration of the prescribed term. 

The above decision of the House of Lords, however, in its 
results, furnishes a striking commentary upon the plain disregard 
of the testator's intention which would here be accomplished, in 
case the Court should similarly construe the Brigham will as 
giving an absolute vested interest to charity, vesting either at the 
testator's decease or at any other time thereafter, 1)ut prior to the 
expiration of the term of twenty-five years. If the gift here should 



85 

be construed to be a vested gift, with a provision for accumulation 
i n which no one but the charity named as legatee had any interest 
the charity was entitled, under the above decision, to demand the 
immediate transfer and conveyance of the principal of the trust 
property (over and above that required for the payment of the 
annuities) twenty-five years ago, immediately upon the decease of 
the testator, in spite of the fact that the testator stated, in as plain 
terms as the language affords, that the charity should, at least, 
have no enjoyment of the principal or income until the expiration 
of twenty-five years, and of the further fact that the testator stated, 
with equal explicitness, that the institution named by him as the 
beneficiary of his gift should not even come into existence unti 
the expiration of that term. 

If this will should be so construed, the result is that the gift 
vested in the charity immediately upon the decease of the testator, 
and could have been actually enjoyed, upon application to the 
courts, twenty-five years before the time set by the testator, and 
by an institution or charity different from the one provided for by 
him, which was not then in existence and could not then come into 
existence, consistently with the terms of his gift, and which might 
at a later period come into existence and claim the property, after 
it had been in the actual control and enjoyment of^nother institu- 
tion or charity for twenty-five years. These results are so start- 
ling and in such manifest disregard of the testator's expressed 
intention that it would seem to be impossible to construe the will 
in this way. The testator clearly did not contemplate any such 
results. If the will is so construed as to vest the gift in charity 
immediately upon the decease of the testator, the above results 
would follow, in disregard of the plain intention of the testator. 
Similar results would follow if the construction were adopted, that 
the gift vested in the charity at the decease of the life annuitants 
within the period named. The only construction which can carry 
out, to its full extent, the intention of the testator, is to regard the 
charitable gift as contingent. Upon the expiration of the term of 
twenty- five years and the happening of the various contingencies 
suggested, the gift, although contingent up to that time, would 
then vest in the charity named, in exact compliance with the 
expressed intention of the testator. 
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As ail additional reason why the gift in question should be 
construed as contingent rather than vested, it may be suggested 
that the eighth section expressly directed that " at the expiration 
of said term of twenty-five years from the time of my decease, my 
said executors shall dispose of said rest and residue of my prop- 
erty and estate, and of all the interest and accumulations which 
shall have accrued thereon, for the purpose of founding a hospi- 
tal," etc. This direction was important, and could not properly 
be disregarded. According to the usual rule, such a direction 
has the effect of turning realty into personalty, with all the im- 
portant consequences to be derived therefrom. The conversion 
of the entire property into personalty, prior to any provision for 
the founding of a hospital, was clearly a condition precedent to 
the charitable gift. The gift could not take effect prior to such 
conversion. Therefore, the gift is contingent upon such conver- 
sion, and could not vest immediately upon the decease of the 
testator, unless this provision of the will be utterly disregarded. 
The will provided that such conversion should not take place for 
twenty-five years. It has been decided that an express direction 
by the testator to sell the property devised or bequeathed, at the 
end of twenty-five years, excludes any authority to sell the prop- 
erty at an earlier time. 

De Wolf V. Lawson, 61 Wis. 469. 



A similar direction to convert the property into personalty, 
or to form a corporation, at the end of twenty-five years, should 
also exclude any authority to convert the property or to form the 
corporation, at a time earlier than that expressly directed. 

The question whether the charitable gift in this case is con- 
tingent or vcvsted, under the proper and reasonable construction 
of the will, lies at the threshold of this case. It is conceded that 
the Rule against Perpetuities has no application to vested interests. 

Having determined the gift to be contingent, the case must 
be determined in favor of the complainant, in either of two dis- 
tinct aspects of the case : — (1 ) if there is a gift or devise to or for 
the benefit of private individuals preceding the gift or devise to 
charity; or (2) if the charitable gift is subject to a contingency 
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which is too remote under the Rule, whether or not there is any 
preceding estate or interest. 

In order to meet the exigencies of their case, the respon- 
dents may attempt to resort to the equitable cy pres doctrine. It 
would seem, under any proper construction of the will, that no 
examination of the numerous cases involving this doctrine is 
necessary for the decision of the case at bar, especially in view of 
the clear statements upon the subject made in recent Massachu- 
setts cases. It may be urged by the respondents that the specific 
time mentioned by the testator, and the particular donee named in 
his will, are of no material consequence, but that, in spite of the 
particularity of provision in the will, the Court will apply the 
cy pres doctrine and regard the gift as vested imuiediately upon 
the testator's decease, instead of twenty-five years thereafter, and 
in charity generally, in lieu of the particular institution named by 
the testator. 

The established rule in Massachusetts is that "if the 
charitable purpose is limited to a particular object or to a 
particular institution, and there is no general charitable intent, 
then, if it becomes impossible to carry out the object, or the 
institution ceases to exist before the gift has taken eflfect, and 
possibly in some cases after it has taken effect, the doctrine of 
cy pres does not apply, and, in the absence of any limitation over 
or other provision, the legacy lapses." 

Morton, J., in Teele v. Bishop of Derry, 168 Mass. 

341, 343. 
Stratton v. Physio-Medical College, 149 Mass. 505. 
Bullard t;. Shirley, 153 Mass. 559, 560. 
St. Paul's Church v. Attorney-General, 164 Mass. 

188, 197. 
Taintcr v. Clark, 5 Allen, 66. 
Sherman v. Congregational Missionary Society, 176 

Mass. 349. 
Packard v. Old Colony R.R. Co. 168 Mass. 92, 99. 
Estabrooks v. Tillinghast, 5 Gray, 17. 

For similar decisions, in other jurisdictions, see- 
Brooks V. Belfast, 90 Me. 318. 
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In re Randell, 38 Ch. Div. 213. 
LaDgford v. Gowland, 3 Giff. Ch. 617. 
Cherry v. Mott, 1 Myl. & Cr. 123. 
Marsh v. Means, 5 W. Rep. 815. 
Smith V. Oliver, 11 Beav. 481. 
Clark V. Taylor, 1 Drew. 642. 
Corby n v. French, 4 Ves. 418. 
Russell V. Kellett, 3 Sm. & Giff. 264. 
Fisk V. Attorney-General, L.R. 4 Eq. 521. 
In re Ovey, 29 Ch. Div. 560. 
In re White's Trust, 33 Ch. Div. 449. 
In re Rymer (1895) 1 Ch. 19. 
Carberry v. Cox, 3 Ir. Ch. 231. 

Attorney-General v. Bishop of Chester, 1 Bro. C.C. 
444. 

In Teele v. Bishop of Derry (supra) ^ the bequest was to 
trustees of a sum not exceeding $12,000, "to be expended by 
them in the purchase of a lot and the building of a chapel there- 
on, in my native place, Carndrine, County Tyrone, Ireland, the 
title thereof to be vested in the Bishop of that diocese and his 
successors in office, and upon the trust that said chapel and lot 
shall forever l)e used for purposes of public worship under the 
auspices of the Roman Catholic Church." It appeared that it was 
impracticable to carry out the scheme which the testatrix had in 
mind, as it would be a w^asteful expenditure to purchase a lot and 
build a chapel at Carndrine, the population being not over one 
hundred and diminishing, the people being too poor to support a 
chapel, and the bishop refusing to assist. The purpose of the 
testatrix having failed, an attempt was here made to apply the cy 
pres doctrine, so that the bequest could be devoted to repairing 
the parish church, or for a parish house, or enlarging the parish 
graveyard at Aughayarron, within which parish Carndrine was 
located. It was held that the doctrine of cy pres could not prop- 
erly be invoked, and that the legacy lapsed. 

In Stratton v. Physio-Medical College (supra), a part of 
the net income of a trust fund was " to be paid semi-annually 
to the trustees of the Physio-Medical College of Cincinnati, 
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Ohio, to be used by the college for the promotion of the medical 
art, as believed in and favored by me during my lifetime, and 
in support of that institution, as the trustees thereof shall 
from time to time determine, the same to be paid to the treas- 
urer of the institution duly authorized." There was no cor- 
poration of that name of which Curtis, at whose instance the 
legacy was given, was president or director, as the testator erron- 
eously supposed, but there was an unincorporated medical school 
in that city conducted under that name by Curtis for private 
profit and devoted to the form of medical art believed in by the 
testator, in which Curtis lectured and taught alone or with others, 
and it was this school, which ceased to exist at Curtis' death, that 
the testator had in mind and intended to provide for. A corpora- 
tion called the Physio-Medical Institute, established at Cincinnati, 
claimed the gift. It was held that the gift was not a public 
charity, but that, if it should be so regarded, it would still fail 
likewise, upon the failure of the donee named. The Court, in 
construing the will, stated that the main object of the testator 
was " the support of the particular institution which the testator 
had in mind, and that the promotion in Ohio of Thompsonianism, 
the form of medical art believed in by the testator, was to be 
accomplished as incident to that object. It is immaterial to this 
conclusion whether the name described an existing beneficiary or 
not. At least it described an institution which was supposed by 
the testator to exist, and of which his friend was supposed to be 
an officer." The Court stated that the cy pres doctrine could not 
properly be applied, while conceding that, in case of charitable 
gifts, (p. 508) ''courts have gone very far in discovering and 
sustaining a general charitable intent distinct from the means 
indicated for carrying it out, or the immediate object ; " that 
" in case of a simple gift to an institution, if the institution is 
in its nature, apd by its name appears to be, a mere trustee or 
conduit for the application of its funds to charitable purposes, the 
gift will not fail upon failure of the donee ;" and that (ibid), "if 
the objects of the charitable trust are declared by the will, and it 
appears that the discretion of the particular societies named is not 
of the essence of the gift," the gift will be upheld. Mr. Justice 
Holmes, however, there pertinently remarks (p. 509) : " The 
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favor shown to charities should not be carried to the point of 
overriding the plainly expressed limits of a gift, whether the 
duration is limited in so many words or not." 

In BuUardv. Shirley (supra), a testatrix gave to her friend, 
Seth Chandler, the sum of $5,000, which after his death should 
revert to the town of Shirley, '* strictly on this condition, namely, 
that said town shall support fairly and permanently a Unitarian 
clergyman, in which case all interest accruing on above sum shall 
be used to aid in payment of his salary, failing which it shall re- 
vert to my heirs at law." The town could not lawfully support 
the clergyman as required. It was held that the gift to the town 
failed, that the limitation to the heirs at law took effect immedi- 
ately, and that the doctrine of cy pres could not be applied, the 
Court holding that support by the town and not merely in the 
town was of the essence of the condition. Mr. Justice Holmes 
there says (p. 560) : " Assuming that the object is a charity, still 
there is no universal principle that the testator's particular inten- 
tions must be sacrificed by reason of that general object." 

On the other hand, it is conceded to be well settled that, if it 
appears from the will that the intention of the testator was that 
the property " should be applied to a charitable purpose whose 
general nature is described so that a genei^al charitable intent can 
be inferred, then if by a change of circumstances or in the law 
it becomes impracticable to administer the trust in the precise 
manner provided by the testatrix, the doctrine of cy pres will be 
applied in order that the general charitable intent which the 
courts regard as the dominant one may not be altogether de- 
feated." 

Morton, J., in Teele v. Bishop of Derry, 168 Mass. 
341, 343. 

Here, it is to be observed, there has been no " change of cir- 
cumstances, or in the law" which renders it "impracticable to ad- 
minister the tiaist in the precise manner provided " by the testator, 
for the trust has, in these respects, been carried out by the trus- 
tees, and the particular donee described has received the fund and 
is a respondent in this case. The doctrine is here put forward by 
the respondents solely for the purpose of so wrenching the testa- 
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tor's intention that the gift may be regarded as a vested one, 
when, in fact, the trust has been executed as if the gift were a 
contingent one, up to the end of the twenty-iive years. 

The question here, as in all such cases, is one of construction, 
whether by the will a "general charitable intent" clearly appears, 
or, on the other hand, whether the charitable purpose is limited 
to a ''particular institution " or a "particular object." 

If the former was intended, the special object and the particu- 
lar charitable institution named and described by the testator, 
become immaterial and of no consequence. In order to reach this 
construction, and thus vest the property twenty-five years prior to 
the time expressly provided for, the Court would be obliged to 
apply the cy pres doctrine, and to hold that the charitable gift 
vested in charity, generally, twenty-five years ago, and was not 
necessarily intended to vest in the particular institution or for the 
particular object named by the testator, although the specific 
donee named has since come into existence and received the trans- 
fer and convej'^ance of the trust property, and is one of the re- 
spondents here. Obviously, the construction of the will must 
be made upon the same principles, whether the case had been 
brought twenty-five years ago or recently. The contention of the 
respondents necessarily involves the claim that the gift vested in 
charity, generally, twenty-five years ago, and without waiting to 
see whether or not the respondent corporation should ever come 
into existence. If it did vest, as claimed, twenty-five years ago, 
it must have vested in somebody, or in some institution different 
from the donee named, because it could not vest in the respond- 
ent corporation until that should come into existence. To claim 
that the property vested twenty-five years ago in charity, gener- 
ally, or in some other charitable institution, would not help these 
respondents, for the question here is, whether it vested in the 
Brigham Hospital or the Peter Bent Brigham Hospital twenty-five 
years ago, and not whether some other institution was then enti- 
tled to take it. 

This question must be determined as of the date of the testa- 
tor's decease, and in the light of the circumstances then existing. 
The case is not like the ordinary cases to which the doctrine of 
cy pi*es has been applied, where a particular donee has ceased to 
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exist prior to the date of the testator's decease, or at some time 
thereafter. The question here is, whether, by a proper and 
reasonable construction, the gift may be deemed to vest immedi- 
ately and absolutely, upon the testator's decease, under an applica- 
tion of the cy pres doctrine, without waiting to see whether or not 
the particular corporation named as donee should ever come into 
existence. To test the doctrine : Suppose the doctrine of cy pres 
had been applied, and the gift turned over to some other institu- 
tion established for similar charitable purposes, and twenty-five 
years later the particular corporation described by the donor 
comes into existence, can there be any doubt that this corporation 
is then entitled to take the fund, as provided by the testator? If 
so, the Court would then be obliged to hold that the previous di- 
rection, ordering the property to be turned over to another insti- 
tution, had been a misapplication of the fund, and not in pursuance 
of the testator's intention, and that the doctrine of cy pres had been 
improperly invoked and applied. 

Under the terms of this will, is there any indication of a 
general charitable intent^ apart from the specific and particular 
manner in which the testator provided that this specified charit- 
able corporation should be founded at a certain time and under a 
special name? 

The case at bar involves a will quite different, in its terms, 
from those cases where the courts have deemed a " general chari- 
table intent" to be shown, irrespective of the particular institution 
or object described as the donee. The particularity of description 
of the donee, and the carefully detailed manner in which the testator 
provided for its organization, seem clearly to exclude a " general 
charitable intent " to devote his property, generally, to hospital 
purposes and for the care of poor sick persons in the city of Bos- 
ton. There are no words of immediate gift showing an intention 
to devote the property to hospital purposes, generally, prior to the 
time named by the testator. Indeed, the fact that the testator 
was so- insistent upon having his own name attached to the hospi- 
tal, and that he took pains, in two different places, to provide that 
the hospital which he intended to found, was to be called the " Brig- 
ham Hospital," would alone have great weight, if not conclusive 
effect, in excludinsf \\\Q inference that the testator was willinor that 
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his property should go to the "* John Smith Hospital," the " Massa- 
chusetts Homoeopathic Hospital," or the "Massachusetts General 
Hospital,'* although such institutions should be designed to pro- 
vide hospital facilities to accomplish the ultimate charitable pur- 
pose provided for, namely, the care of poor sick persons in the 
County of Suffolk. 

As has been said, "the intention of the testatrix to devote 
this sum to charity, and also the particular object of the charity, 
are suflSciently indicated by the name of the society itself, and by 
the place in which the legacy is found among other legacies to 
charity." 

Vice-Chancellor James, In re Maguire, L.R, 9 Eq. 
632, 634. 

It is a natural desire on the part of a testator, not neces- 
sarily subject to the charge of undue egotism, to desire to have 
his own name perpetuated in connection with a great charity. 
The fact that he. expects his own name perpetuated, must be 
deemed, in large part, the consideration, in his mind, for the 
establishment of the charitable trust. If the testator had under- 
stood that his name was not to be so perpetuated, it is at 
least doubtful whether he would have established the charity at 
all. Indeed, human nature is such that the strong probabil- 
ities would be against the establishment of the charity, under 
these circumstances. To apply his gift to a rival charity, with- 
out the perpetuation of his own name, would be a manifest dis- 
regard of his purpose. So also, to apply the gift to any exist- 
ing institution not founded by him, would not accord with his 
anticipations. Whether or not the perpetuation of the testator's 
name was regarded by him as an essential condition of his gift, it 
is clear that the founding of a new institution was so regarded, 
and that his intention would he utterly defeated, by applying the 
fund to any existing institution, although designed to carry out 
the same general charitable purposes. 

Aside from the language used, showing that the main intent 
of the testator was that the fund should be used for the purpose 
of " founding " a hospital in Boston, his purpose not to have his 
property applied to existing institutions, is shown clearly by the 



94 

careful provision and great particularity with which he specifies 
the manner in which the institution is to be founded. In the first 
place, the matter of founding the hospital, the formation of the 
corporation, and the details as to its organization and the adminis- 
tration and care of its property, are expressly put within the sole 
and entire control of his executors, upon whom he placed suffi- 
cient reliance and confidence, and justly so, to entrust to them 
the care and management of a large property for twenty-five 
years. A personal trust and confidence was thus imposed upon 
his executors which could not bo delegated to or exercised by 
any other persons, except, in gase of their death, by their suc- 
cessors, the administrators de bonis non with the will annexed. 

See Fontain v. Ba,venel, 17 How. 369. 

This consideration, while perhaps not conclusive, is of great 
weight in determining whether the institution to take this large 
property, could, under any circumstances, have been designated 
by the courts, or by parties other than the executors, without any 
necessary participation of the executors in the management or 
control of the institution, and without waiting for the expiration 
of the specified time, which, if allowed to elapse, would enable 
the will to take effect, according to its terms, and so would per- 
mit the executors to have the sole and absolute control over the 
particular institution to be formed and tlie management and dis- 
position of its funds, as was contemplated. 

The terms of the will state, with great particularity, the de- 
tails as to the formation and administration of the proposed insti- 
tution. In so many words, the will provides that the fund is to 
be used for the purpose of founding the hospital, "in the follow- 
ing manner, that is to say,*' — thus excluding the inference that 
it could be founded or that the fund could be applied in any other 
manner. The executors were to procure the formation of the 
corporation ; it was to be called the " Brigham Hospital ; " the 
executors were to have sole control over the question of the suita- 
bility of the provisions made in the charter, by-laws, or rules of 
the institution, with respect to " oflScers, their powers and duties 
for control, direction, conduct and administration of the Corpora- 
tion and the care and management of the funds in its charge ; " 
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and finally, '^ upon the legal formation and organization of said 
Corporation " (which manifestly, must be done in a manner satis- 
factory to his executors), he provided that the executors "shall 
transfer to it all the property and estate provided for it as afore- 
said, to be by it used and employed for the purposes above de- 
clared." 

For these reasons, it is apparent that there was no gen* 
erable charitable intent, within the meaning of the decisions, but, 
on the contrary, there was a specific and particular charitable 
institution to be favored, and a limited and defined charitable ob- 
ject to be attained, in a particular way, and in no other way. 
This was the plain purpose and object of the testator's chari- 
table intent. This construction is supported by the actual results 
in the case, for the testator's particular purpose has, in these re- 
spects, been specifically carried out in favor of the particular 
respondent institution, at the end of twenty-five years, without 
difficulty, and without calling upon the Courts to apply the cy 
pres doctrine. 

Under these circmstances, to apply the cy pres doctrine, 
merely for the purpose of converting what was apparently a con- 
tingent gift into one vested in charity, generally, or in some other 
charitable institution, immediately upon the death of the testator^ 
would be extraordinary, as well as a wide and distinct departure 
from the intention of the testator. 

There is a distinct form of statement of this cy pres doctrine 
which may also be relied upon by the respondents. In substance, 
it is the same doctrine, and open to all the objections above urged, 
as well as to certain additional ones. 

In Ghamberlayne v. Brockett ( L. R. 8 Ch. App. 206), the 
testatrix bequeathed the residue of her estate to trustees, in trust, 
*• when and so soon as land shall at any time be given for the 
purpose as hereinafter mentioned," that an almshouse or alms- 
houses should be built in three specified places. The case merely 
involved the construction of the particular will. The Master of 
the Rolls, Lord Romilly, construed the gift to charity as a contin- 
gent gift, and so void because a perpetuity, stating that "there 
was no gift to charity unless and until some person gives land for 
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the purpose of the chjirity, which may not happen for an indefi- 
nite i)eriod. 1 am, therefore, of the opinion that there is an in- 
intestacy as to the residue." The Court of Appeals, however, 
reversed Lord Romilly's decision, construing the will as an im- 
mediate present gift to charity. Lord Chancellor Selborne here 
says: "The intention in favor of the charity is absolute, the gift 
and the constitution of the trust is immediate ; the only thing 
which is postponed or made dependent for its execution upon 
future and uncertain events is the particular form or mode of 
charity to which the testatrix wished her property to be applied." 
This statement has often been invoked in favor of the application of 
the cy pres doctrine, so as to convert apparently contingent gifts 
into vested gifts. 

The construction placed by Lord Selborne upon such pro- 
visions in a will, under an application of the cy pres doctrine, has 
been disapproved, if not overruled, by a series of later English 
cases, and cannot be considered law to-day, even though the mat- 
ter is one purely of construction or interpretation of the particular 
will, in each case. 

In the case of Re Oyde (78 L.T.R. 449), the terms of the 
will were almost precisely those of the will in Ohamberlayne v. 
Brockett (supra). The testator gave £10,000 to his trustees upon 
trust, " as soon as any land should at any time be given or ob- 
tained for the purpose," to employ the same in erecting alms- 
houses for the poor of the parish of P. and in making weekly and 
other allowances to the inmates, and he gave the entire residue of 
his personal estate to his trustees upon trust, " as soon as any land 
should at any time be given or obtained for the purpose," to erect 
and maintain thereon an orphanage. It was held that both gifts 
were conditional, and not vested and immediate, the Court stating, 
as to Chamberlayne v. Brockett (supra) : " I cannot see any sub- 
stantial difference between" this case and the case at bar. Mr. 
Justice North states the question there involved as follows : 
"Whether that is a orift which can onlv take effect in favor of the 
intended charity when the land has been acquired, or whether it 
is a gift to the charity in the first instance, with a direction as to 
the application at a subsequent period ... of the fund which 
is impressed with a trust for charitable purposes. . . , The 
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only question here is upon this will, whether I can find anything 
devoting the fiind to charity from the first. If so, I can say the 
gifts are good, whether land can be obtained until after the period 
of perpetuity or not, or even if land can never be obtained at all. 
. . . I cannot find anything indicating that till land was ac- 
quired the property was to be held upon any trust whatever." 
Mr. Justice North, in his judgment, makes these further remarks, 
which are equally applicable to the case at bar : "If I were to say 
that in those words I could find an immediate dedication of the 
fund to charity generally, with a subsequent direction which might 
or might not be carried out, to apply in a particular way — if I were 
to read anything of this sort into this will — I think the necessary 
conclusion would be that, wherever you find a fund given to be de- 
voted to charity in the future^ it follows that that is the devotion of 
the same fund to charity in the present. If I were to so decide 1 
should be deciding on nothing contained in the will, and should 
be deciding in a manner at variance with a good many other 



cases." 



See also In re White's Trust, 33 Ch. D. 449. 
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Nor can it here be maintained that the general maxim, that 
equity will never allow a trust to fail for want of trustees, has 
any application to this case. There is, in fact, no defect in the 
trusteeship under this will, for the executors and their successors 
were continuously in existence, charged with carrying out all the 
trusts of the will. The defect here is in the institution named as 
donee or beneficiary, and in providing for a gift to charity which 
was subject to various conditions precedent, and, therefore, could 
not vest until too remote a time. The only conceivable point of 
view from which it could be contended that the maxim has any 
materiality, rests in a possible claim that, because of the maxim, 
and the consequent existence of trustees holding the legal 
estate, a contingent equitable gift to charity is valid. Such a 
claim, if sound, would result in sustaining the validity of all re- 
mote contingent equitable gifts, without exception, whether chari- 
table or non-charitable, and would be in conflict with the numer- 
ous cases invariably holding that gifts to charity, like all other 
gifts, may be conditional, and, if conditional, theymay be void 
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for remoteness. The presence or absence of trustees holding the 
legal estate, can have no material bearing upon the validity of the 
equitable estate or interest. 

It is everywhere conceded that a gift to charity may be 
made conditional in the same manner as gifts to individuals. 
The question is, in all cases, one of reasonable construction, to be 
determined in the light of the decisions relating to similar char- 
itable gifts. It was conceded by Lord Selborne in Chamberlayne 
V. Brockett {supra) ^ and is the well-settled law, that "if the gift 
in trust to diarity is itself conditional upon a future and uncertain 
event, it is subject, in our judgment, to the same rules and prin- 
ciples as any other estate depending for its coming into existence 
upon a condition precedent. If the condition is never fulfilled, 
the estate never arises ; if it is so remote and indefinite as to trans- 
gress the limits of time prescribed by the rules of law against 
perpetuities, the gift fails ab initio " 

Chamberlayne v. Brockett, L.R. 8 Ch. App. 206, 

211. 
lie Gyde, 78 L.T.R. 449. 
In re Lord Stratheden and Campbell (1894), 3 Ch. 

265. 
In re Amos (1891), 3 Ch. 159. 
Attorney-General v. Craven, 21 Beav. 392. 
Cherry v. Mott, 1 Myl. & Cr. 123. 
In re White's Trust, 33 Ch. D. 449. 
Rose V. Rose, 4 Abb. (N.Y. Ct. App. Dec), 108. 
Parker v. Churchill, 104 Ga. 122. 
Biddle's Appeal, 99 Pa. St. 525. 
See also all cases cited under VI. (supra). 

In the application of the above rule, as to future contingent 
charitable gifts, it is clear that the mere expiration of a term of 
years which conflicts with the Rule against Perpetuities, has the 
same eflfect upon the validity of the charitable gift as a " future and 
uncertain event." Although not, strictly speaking, a "future and 
uncfertain event," the expiration of a term of years prior to the 
vesting of the estate, is a condition precedent, and, if too remote. 



99 

* 

has the same effect upon the validity of the gift as a future or 
uncertain contingency. 

Andrews v. Lincoln, 95 Me. 541. 
Johnston's Estate, 185 Pa. St. 179. 
See all cases cited under VI. (supra). 

Under the terms of the Brigham will, the main conditions 
precedent to the vesting of the gift in the donee named, are as 
follows : 

First. The expiration of the term of twenty-five years, 

Second. The contingency that all the annuitants and other 
individuals named in the will may die within the first three years 
after the decease of the testator. 

Third. The accumulation of the fund during the period 

of twenty-five years, and the payment during that time to private 

. beneficiaries of sums unascertainable at the decease of the testator. 

Fourth. The contingency as to the setting aside of unascer- 
tainable sums for the benefit of unascertained persons, out of the 
accumulations and perhaps out of principal, at the end of the 
twenty-five years. 

Fifth. The contingency as to the amount of the property, 
if any, which may remain to be transferred to the proposed cor- 
poration, after providing for the preceding bequests in favor of 
individuals. 

Sixth. The contingency as to whether or not the executors 
will, at the end of the period, convert the entire property into 
personalty. 

Seventh. The contingency as to the chartering, at the end of 
the period, of a corporation which was not in existence at the 
decease of the testator. 

Eighth, The contingency that the proposed corporation 
may be chartered at a time considerably beyond the expiration of 
twenty-five years. 

Ninth. The contingency that the special persons named as 
executorSy or their successors, will form such a corporation, with 
suitable provisions, satisfactory to themselves, relating to the 
powers and duties of the corporation and the care and manage- 
ment of its funds. 
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Tenth, The contingency as to whether or not, and when, tbe 
Legislature will remove the limits attached by law at the deoease 
of the testator, relating to the legal capacity of charitable cor- 
porations to hold property by will.. 

If any one of these contingencies or events is a <5ondition pre- 
cedent to the vesting of the gift in the respondent hospital corpor- 
ation, and the contingency or event may occur or be fulfilled at a 
time " so remote and indefinite as to transgress the limits of time 
prescribed by the rules of law against perpetuities, the gift fails 
ab initio,^^ 

Chamber lay ne v, Brockett, supra ^ and other cases above 
cited. 

The conditions above referred to, except the second, cannot 
occur until the expiration of twenty-five years, a period clearly 
too remote, when not measured by any life or lives in being. The 
second contingency may occur within tbe first three y«ars after 
tbe testator's decease, leaving a period of more than tweiaty-one 
years to expire before the vesting of the gift in charity, a period 
also conflicting with the Rule. 

To sum up, the main reasons leading to the result that the 
charitable gift in question must be regarded as contingent and not 
vested, are as follows : . 

(1.) What was to be transferred to the charitable donee 
consisted not only of the residue, but also of that portion of the 
accumulations which should not be required to meet the annuities 
and other payments to private individuals. Plainly, the accumu- 
lations could not vest at the testator's death, and this tends to 
show that the vesting of the whole was postponed till the occur- 
rence of the event upon which the distribution or conveyance of 
the accumulated fund and property was made to depend ; 

(2.) The language and scheme of the will plainly show that 
a contingent interest was intended ; 

(3.) There are no words of present gift ; 

(4.) On the contrary, there are appropriate words of trans- 
fer and conveyance to be made at a future time ; 

(5.) The omission of words of present gift, taken in con- 
nection with the provision that the care and control of the residue 
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are to remain in the executors, and with the fact that the distrib- 
utable portion of the residue is unascertainable till the time for 
distribution arrives, also tends to show that not only was it the 
intention of the testator to postpone possession and enjoyment, 
but also the acquisition of an absolute vested interest ; 

(6.) The language and provisions of this will would, un- 
doubtedly, be held to constitute a contingent gift, if it had been 
made in favor of individuals, instead of a charity. 



XI. 



LOGICAL DILEMMA IN WHICH RESPONDENTS ARE PLACED IF GIFT 

VESTED UPON TESTATOR'S DECEASE, THE GIFT IS VOID, SO 
FAR AS IT IS IN EXCESS OF CHARTERED CAPACITY OF DONEE ; 
IF VESTING IS POSTPONED FOR TWENTY-FIVE YEARS, OR UN- 
TIL ACT OF LEGISLATURE REMOVING THE LIMIT OF SUCH 
CAPACITY, THE GIFT CONFLICTS WITH THE RULE AGAINST 
PERPETUITIES. 

In the claims made by the respondents in the case at bar, 
they find themselves in a logical dilemma. If the gift vested in 
charity, generally, or in a charitable corporation at the decease of 
the testator, the gift, as shown above, can be valid only to the 
extent to which charitable corporations then had the legal capac- 
ity to take and hold property left by will, under the general laws 
of Massachusetts. Accordingly, if the gift then vested, it was 
valid only to the amount of $500,000, and the excess of the prop- 
erty, over and above that sum, goes to the heirs at law and next 
of kin of the testator, by way of resulting trust. This is also 
true, in case it should be claimed that the property vested at any 
later time, but prior to the expiration, of the twenty-five year 
term, with the modification that the limit was raised to $1,500,- 
000, in 1897 (St. 1897, Ch. 97). 

Nor is the objection obviated by suggesting the possibility 
that the laws of Massachusetts would not necessarily be regarded 
as applying to the proposed charitable corporation, although the 
testator, domiciled in Massachusetts, and with his property located 
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here, may fairly be presumed to have made his will with reference 
to the laws as existing in Massachusetts, rather than South 
Dakota. In any event, it is incumbent upon the respondents to 
satisfy the Court that the hiws of Massachusetts, as then existing, 
should .not be applied, and also to point out what State, if any, 
at the decease of the testator, permitted the organization of a 
charitable corporation, under its general laws, for the purposes 
described by the testator, with a limit, as to the holding of prop- 
erty, larger in amount than that allowed by the laws of Massa- 
chusetts. It has always been a common, if not a universal 
practice, for the various States, by legislation, to aflSx a limita- 
tion beyond which charitable corporations would not be allowed 
to hold property, by bequest or devise. To allow such corpora- 
tions to hold land at all, is to exempt them from the operation of 
the Mortmain acts. Accordingly, fixed limits have ordinarily 
been placed upon the amount or value of property which could 
legally be held by corporations for charitable or religious uses. 

The only way in which the respondents can attempt to avoid 
the consequences of the rule laid down in Wood v. Hammond 
(16 R.I. 98) and the other cases above cited, making void such 
gifts to charitable corporations, so far as they are in excess of 
their chartered capacity, is to claim the exact opposite of what 
they maintain, when the Rule against Perpetuities is under dis- 
cussion. The respondents, accordingly, are here obliged to main- 
tain that the gift did not vest immediately upon the death of the 
testator, or at any time within the first Iwenty-four years, but 
vested upon or after the passage of the special act of the Legisla- 
ture of Massachusetts (St. 1902, Ch. 418), increasing the chartered 
capacity of the respondent corporation to $5,000,000 ; otherwise 
this statute would be of no effect or importance. It is only upon 
the theory that the gift did not vest in the charitable corporation 
until the limit was removed, that the entire gift can, in any event, 
be sustained. 

The respondents, accordingly, find themselves in a logical 
dilemma. If the gift vested, as they claim, upon the decease of 
the testator, the laws then in existence apply, and the gift is void 
as to the excess. The excess then vested in the heirs at law and 
next of kin, and their vested rights could not be taken away from 
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them or impaired by subsequent legislation, without rendering the 
statute unconstitutional, under the provisions of the State and 
Federal Constitutions. If the gift did not then vest, but vested 
twenty-five years afterwards, upon or after the passage of the 
statute removing the limit, the entire gift is void, as being in con- 
flict with the Rule against Perpetuities. 

To sum up, the complainant submits that the charitable trust 
in favor of the respondent corporation was a contingent gift, upon 
the various conditions precedent referred to, and that it did not 
and could not vest in the respondent corporation until the expira- 
tion of twenty-five years from the decease of the testator, a time 
too remote, under the Rule against Perpetuities. 

If the gift offends against the Rule against Perpetuities, it is 
void for the following main reasons, viz. : 

(1.) Because it is a contingent estate or interest given to 
charity preceded by an estate or interest given to individuals. 

(2.) Because the gift to charity is to a corporation not in 
esse at the time of the testator's decease, with an intervening gift 
or interest in favor of private individuals. 

(3.) Whether or not the gift to charity is preceded by an 
intervening interest or estate, the gift to charity is contingent 
upon various conditions precedent which may not or cannot 
occur, except at a time too remote, under the Rule. 

The entire gift to charity is, accordingly, void, as offending 
the Rule against Perpetuities, and a trust results as to the whole 
property, in favor of the complainant and the other heirs at law 
and next of kin of the testator, and one-fifth of the property held 
by the respondent corporation should be decreed to be paid over, 
transferred, and conveyed to this complainant by the respondent 
corporation. 

If these contentions of the complainant should not be sus- 
tained, the complainant further submits that the respondent cor- 
poration could lawfully take only up to the amount which such 
corporations were allowed to take, by the laws of Massachusetts 
as existing at the decease of the testator, namely, $500,000, and 
that the excess above that amount goes, by way of resulting trust, 
to the heirs at law and next of kin of the testator, and one-fifth of 
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such excess should, accordingly, be decreed to be paid over, 
transferred, and conveyed to the complainant by the respondent 
corporation. 

Either the property vested in the charity at the time of the 
testator's decease, in which case the chartered limit of the corpor- 
ation was transgressed, or if it was originally a contingent gift and 
could not vest, as is maintained, until twenty-five years later, the 
gift offends the Rule against Perpetuities. 

CHARLES A. SNOW, 

Of Counsel for Oomplainant. 
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